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REPORT OF THE JUDICIAL COUNCIL
HOMEOWNERS’ ASSOCTATION ADVISORY COMMITTEE
ON 2009 HB 2253

STUDY AND COMMITTEE MEMBERS

At ifs June 2009 meeting, the Kansas Judicial Council agreed to undertake a study of 2009
House Bill 2253 concerning homeowners’ associations and associations of apartment owners. The
request for the study came from Representative Sharon J. Schwartz, Chair of the House Local
Government Committee. A copy of Rep. Schwartz’s letier requesting the study is attached to this
report beginning at page 9.

The Judicial Council appointed a new committee with members who have a wide variety of
experiences relating to common interest communities to conduct the study of IIB 2253. The
members of the Judicial Council Homeowners” Association Advisory Committee who participated
in the study are:

Hon. Robert J. Fleming, Chair, Parsons, District Judge in 11" Judicial District and
member of the Kansas Judicial Council.

Emilie Burdette, Topeka, Assistant Attorney General in the Consumer Protection
and Antitrust Division.

Professor Michael J. Davis, Lake Quivira, property law professor and former Dean
of the Kansas Unitversity School of Law.

Gerald L. Goodell, Topeka, attorney and member of the Kansas Judicial Council.

Robert L. Hjetland, Topeka, president of homeowners association,

Rep. Terrie Huntington, Fairway, State Representative from the 25" House Dlstrlct

Jeanette Johnson, Topeka, realtor and former President of the Kansas Association
of Realtors.

Senator Julia Lynn, Olathe, State Senator from the 9" Senate District.

LewJene Schneider, Maize, attorney and developer.

Hayden St. John, Topeka, President of Lawyers Title of Topeka.

C. J. Sullivan, Overland Park, librarian, clder advocate, and townhome resident.

Maggie Warren, Topeka, President, Wheatland Property Management, Inc.

SCOPE AND METHOD OF STUDY

The scope of the Committee’s work was to review 2009 HB 2253, recommend whether or
not the bill should be enacted and, if not, recommend what action should be taken. The Committee
met four times beginning in July of 2009 and concluded its meetings in November 2009. In
undertaking its assignment, the Committee:



L Reviewed 2009 House Bill 2253, including the bill summary, the fiscal note,
and the testimony that was presented to the House Committee on Local
Government when hearings were held on the bill.

L Reviewed current Kansas statutes that relate to the area of the study.
L Considered other recently introduced legislation relating to homeowners
associations.

. Studied the Uniform Common Interest Ownership Act (including the 2008
amendments) and the 2008 Uniform Common Interest Owners Bill of Rights
Act both of which have been recommended for enactment by the National
Conference of Commissioners on Uniform State Laws.

L Devoted one entire meeting to the discussion of issues relating to common
interest communities and related uniform acts with Professor William R.
Breetz of the University of Connecticut School of Law. Professor Breetz has
served on Uniform Law Commission committees studying issues relating to
common interest communities for 24 years, including serving as Reporter for
the Uniform Law Commission’s committees that drafted the Uniform
Condominium Act, the Uniform Common Interest Ownership Act and the
Uniform Common Interest Owners Bill of Rights Act

L Considered articles on the subject of common interest communities.

® Considered correspondence and suggestions from unit owners, board
members and attorneys.

° Received input from the committee’s staff which had gathered and reviewed
statutes relating to the study from a number of states.

BACKGROUND

The concept of community associations is not new and can be traced back to the 1800's.
However, use of this type of ownership was fairly limited until the early 1960's when the Federal
Housing Administration began providing mortgage insurance and Chicago Title and Trust began
offering title insurance for condominiums.’

Over the past several decades the number of association-governed communities has grown
tremendously. The Community Association Institute (CAl), anational educational organization and
business trade group for community associations, estimated that in 1970 there were 10,000
association-governed communities with 701,000 housing units and 2.1 million residents. In 2008

! Wayne S. Hyatt, Condominium and Homeowner Practice: Community Association Law (Third Edition)
$1.05(b) at 11¢2000).



the CAl estimated there were 300,800 association - governed communities with 24.1 million housing
units and 59.5 million residents.

In November of 2007, Zogby International conducted a national representative study of
community association residents. Among the findings of the survey were: 71% rate their overall
community experience as positive and 9% expressed discontent; 88% said their community
association board members strive to serve the best interests of the community as a whole; and 77%
of community association residents are pleased with the return they get on their community
association assessments.’

Even though there were a small percentage of persons who expressed dissatisfaction with
their community association experiences, given the large number of persons who reside in
communities with associations, this is a significant number.

In the Prefatory Note and Summary to the 2008 Common Interest Owners Bill of Rights Act |
(UCIOBORA) the drafting Committee recognized that this dissatification exists:

“Despite the many years of drafting efforts beginning in 1976 with
The Uniform Condominium Act and culminating in the 1994
amendments to UCIOA, it had become increasingly clear by the time
the Drafting Committee was created in 2005 that major tensions
remained in the Common Interest Community field that neither
UCIOA or any of its constituent Acts - nor most State statutes in this
field - adequately addressed. Those tensions principally involved the
perception that individual unit owners were often unduly
disadvantaged in their dealings with the elected directors and
employee/managers of unit owner associations.

Even in those few states that had adopted UCIOA more or less intact,
and therefore were able to apply the detailed provisions of that Act to
association activities, there has been a growing focus, both in the
media and in professional conferences, on the intensity of
owner/association disputes. State legislators were besieged with
lobbying efforts to adopt narrowly focused special interest statuies
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intended to fix one or another association ‘problem’.

While the Kansas Legislature has not been “besieged by lobbying efforts . . .” as described
inthe prefatory note to the UCIOBORA, the issue of homeowners’ associations and their governance

2 “Industry Data - National Statistics”. Community Associations Institute. http://www.caionline.org (last
visited October 25, 2009).

? Zogby International, Foundation for (_Iommunjty Research Tracking Poll (November 2007).

+ Prefatory Note and Summary to Uniform Common Interest Owners Bill of Rights Act (2008) available at
website of the National Conference of Commissioners on Uniform State Laws (www.nccusl.org).



has been considered by the Legislature in one form or another since the 2006 Legislative Session.
In 2006, House Bill 2582 was introduced concerning discrimination and corresponding restrictive
covenants. By the time the bill was finally passed, it had become a broader act concerning
homeowners’ associations. Section 1 of 2006 HB 2582, which became K.S.A. 44-1017a, is the
statute that prohibits discriminatory restrictive covenants. Section 2 of the bill, which became
K.S.A. 58-3830, requires a homeowners’ association to open all meetings of the association board
to all homeowners, adopt a budget, and make a copy of the budget available to any association
member who requests it. '

During the 2007-2008 biennium, the following bills were introduced concerning
homeowners® associations, none of which were enacted: House Bill 2445, which would have
imposed certain duties upon homeowners’ associations; Substitute for House Bill 2826, which
concerned dispute resolution for homeowners’ associations and would have imposed certain duties
upon the Attorney General; House Bill 2837, which also concerned dispute resolution for
homeowners’ associations and would have imposed certain duties upon the Attorney General; Senate
Bill 609, which would have enacted the [Tomeowners® Association Dispute Resolution Act. In 2009,
House Bill 2253, which is the subject of the current study, was introduced.”

REVIEW AND FINDINGS RELATING TO HB 2253

In reviewing 2009 HB 2253. The Committee found that IIB 2253 does not provide
comprehensive and balanced solutions to issues that cause problems or tensions in common interest
communities. This is likely because the bill was initially drafted in response to specific problems
at a small number of common interest communities. A copy of the bill is attached to this report
beginning at page 11 and a summary of the bill is attached beginning at page 17.

During the Committee’s review of HB 2253 there were objections raised about several
subjects contained in the bill. The objections related to audits, rights of lessees, secret ballots,
mediation, and the role of the attorney general’s office. The opinion was expressed that provisions
relating to these subjects were unnecessary because a large majority of associations are not
experiencing problems in these arcas. The Committee also found some of the requirements of HB
2253 to be one-sided. An example is in the area of mediation where mediation is mandatory if
requested by the unit owner, but optional if requested by the association, and the costs are not
divided equally. The Committee does support the concepts contained in the bill relating to open
meetings, open records, notice, and a clarification of matters that may be considered in executive
sessions.

One of the issues raised about HB 2253 was whether portions of the bill duplicated or
conflicted with current law. The Committee did not consider this to be a problem because, while
enacting HB 2253 would have required reconciliation with K.S.A. 58-3830 relating to open meetings
and budgets, and possible amendments to the Apartment Ownership Act (K.S.A. 58-3101 et. seq),

5 Kansas Legislative Research Department, Description of recent legislation efforts in the area of common
interest communities provided as attachment to Representative Schwartz’s letter of July 29, 2009, requesting Judicial
Council study of 2009 HB 2253.



similar amendments will need to be made if the UCIOBORA or any other related legislation is
adopted.

A question was raised as to the advisability of making any legislation applicable to only
‘homeowners® associations of a certain size. This issue is resolved because the UCIOBORA, which
the Committee recommends adopting, applies only to common interest communities that contain 12
or more units that may be used for residential purposes.

UNIFORM COMMON INTEREST OWNERS BILL OF RIGHTS ACT

After deciding not to recommend adoption of HB 2253, the Committee considered other acts
that could serve as a model for Kansas legislation. The Committee’s staff compiled and reviewed
acts from a number of states, the 2008 version of the Uniform Common Interest Ownership Act
(UCIOA) and the 2008 Uniform Common Interest Owners Bill of Rights Act (UCIOBORA).

The Committee was aware that the National Conference of Commissioners on Uniform State
Laws (NCCUSL), now 118 years old, provides states with non-partisan, well-conceived and well-
drafted legislation that brings clarity and stability to critical areas of the law.® (A page from the
introductory materials to the UCIOA listing the advantages of uniform acts is titled “About ULC”
and included in this report at page 19.) The Committee decided to review the UCIOA and the
UCIOBORA to see if either of the uniform acts would be the best choice to serve as a model for
Kansas legislation.

The Committee first considered the Uniform Common Interest Ownership Act (UCIOA),
which was drafted in 1982 and amended in 1994 and 2008, as the model for Kansas legislation.
After reviewing the UCIOA, the Committee concluded that the act is so large and detailed (as printed
from the Uniform Law Commissioner’s website, with comments, it is 267 pages in length) that there
was not enough time for the Committee to conduct a comprehensive study, adapt the act for use in
Kansas and report to the 2010 Legislature. In addition, in the Prefatory Note and Summary to the
UCIOBORA, the Uniform Law Commissioners state it will often not be feasible to enact the UCIOA
in states that have not adopted a previous version of the act because introduction of the act will likely
engage stakeholders who are inclined to resist the more comprehensive act.

The Committee next considered the Uniform Common Interest Owners Bill of Rights Act
(UCIOBORA). In the Prefatory Notes to the UCIOBORA, the Uniform Law Commissioners state
that the free-standing and relatively short UCIOBORA addresses all of the “association versus unit
owner” issues touched on during the drafting ofthe 2008 amendments to the UCIOA. Because those
are the types of issues that were the basis for HB 2253, it was the consensus of the Committee that
it should review the UCIOBORA to determine if it is the appropriate model for Kansas legislation.

After reviewing the UCIOBORA, the Committee unanimously selected it as the platform for
the legislation it now recommends. The principal reason it was chosen over HB 2253 is that the

6 Description of mission of Uniform Law Commission available at website of National Conference of
Commissioners on Uniform State Laws (www.neccusl.org).



UCIOBORA is both more comprehensive in scope and more balanced in its treatment of possible
management/ownership flashpoints than HB 2253. The principal reason it was chosen over the
OCIOA is that UCIOBORA is both shorter and, especially, far more accessible to ordinary citizens
than the older uniform act. Indeed, almost every provision of the UCIOBORA is written in plain
English that can be read and understood by board members, unit owners, and other interested parties
whether or not they are legally trained.

The Committee next studied the UCIOBORA and made amendments to adapt it to Kansas.
A copy of the UCTOBORA, with the amendments made by the Committee shown in underscoring
and strike type, with Kansas comments discussing the amendments, and with the comments of
Uniform Law Commissioners, is included with this report beginning at page 21.

AMENDMENTS TO UCIOBORA CONSIDERED BUT REJECTED

Although the Committee recommends adoption of the Uniform Common Interest Owners
Bill of Rights Act, there were several issues that were a part of HB 2253, but were not amended into
the act. Those issues are:

Mediation. Section 6 of HB 2253 relates to mediation. The Committee heard
numerous objections to the section and did not add a section relating to mediation to
the UCTOBORA. The Committee is of the opinion that the rights conferred to unit
owners by the UCIOBORA will reduce the need for mediation, and if some form of
alternative dispute resolution is necessary it is available under Sections 8 and 21 of
the act.

Mandatory audits. Section 2(h) of HB 2253 requires mandatory yearly audits. The
Commiittee found more opposition to this section than any other due to the expense
it would cause small associations and those with no bookkeeping issues. It is the
Committee’s opinion that the greater access to budget and other association
information available under UCIOBORA lessens the need for mandatory audits.

Lessees as persons with significant rights. It is the opinion of the Committee that the
treatment by the UCIOBORA of unit owners (and not lessees) as persons having
significant rights is appropriate.

Secret ballot. Section 2(b) of HB 2253 requires elections for the board of directors
be conducted by secret ballot. The UCIOBORA allows the selection of voting
methods from a number of options, which include secret ballot.

Role of Attorney General. HB 2253 prescribes a number of functions and duties for
the Attorney General. The Committee did not amend the UCIOBORA to include the
sections relating to the Attorney General for a number of reasons including the
following: common interest communities are based on contracts between two private
parties; the Consumer Protection Act does not generally apply to common interest
communities; and the cost of providing the Attorney General with staff to perform




the duties assigned to it under HB 2253 would require a budget increase that would
make the bill difficult to pass in this economic climate.

RECOMMENDATIONS

The Committee recommends that 2009 HB 2253 not be passed, and instead that the Uniform
Common Interest Owners Bill of Rights Act, as amended by the Judicial Council Homeowners’
Assoctation Advisory Committee, be passed.
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June 29, 2009

Mr. Randy Hearrell, Executive Director
Kansas Judicial Council

301 S.W. 10th Street, Suite 140
Topeka, KS 66612-1507

Dear Mr. Hearrell:

In 2009, the House Commiitiee on Local Government introduced, held a hearing on, and
amended HB 2253. inits motion to amend the bill, the Committee referred it to the Judicial Council
for further study instead of referring it to the House Committee of the Whole for consideration. This
letter is to make a formal request of the Judicial Council to study the bill.

[ have provided a summary of the bill as well as some additional background (see attached).
| would appreciate your focus on the following issues:

o Whether HB 2253 as drafted would resolve the problems it is intended to resolve
without creating unintended consequences that wouild be problematic;

e Whether portions of HB-2253 duplicate or conflict with current law;

e Whether the bill's provisions would cause problems for existing homeowner’s
associations that are working well;

e The advisability of passing legislation applicable only to homeowner's
associations of a certain size, i.e., the largest ones; :

‘e The necessity or advisability of changing current law that would allow for conflict
resolution (between associations and their members) without adding a great deal
* of additional regulation; and

e Whether other states have passed relevant laws that might be a model for the
Kansas Legisiature to consider.
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Thank you for your much-needed assistance with this topic. | look forward to hearing from

you in time for our next legislative session.

Representative Sharon Schwartz hairperson
House Committee on Local Government

Enclosure

H:\02clericaRANALY STS\MBD4S807.wpd
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HOUSE BILL No. 2253
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24

AN ACT concerning homeowners” associations and associations of apart-
ment owners; relating to certain duties, required procedures, attorney
fees, dispute resolution and duties of the attorney general.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) For the purposes of this act:

(1} “Act” means the homeowners’ association act.

(2) “Dispute” means a disagreement regarding the rights or obliga-
tions of the homeowners™ association or the home owners, apartment
owners or residents.

{3) “Homeowners association” means a for-profit homeowners™ as-
sociation, a non-profit homeowners’ association as defined in K.S.A. 60-
3611, and amendments thereto, and an association of apartment owners

‘as defined in K.S.A. 58-3102, and amendments thereto.

(4} “Mediation” shall have the meaning ascribed to it in K.S.A. 5-
502{f), and amendments thereto.

(5) “Resident” means a real property owner or lessee whose property
is subject to the jurisdiction of a non-profit homeowners™ association as
defined in K.5.A. 60-3611, and amendments thereto. The term shall not

. include persons renting or leasing 2 home, apartment or condominium

unit subject to the authority of a for-profit homeowners™ association or an
association of apartment owners.

(b) Sections 1 through 6, and amendments thereto, shall be known
and may be cited as the homeowners™ association act.

Sec. 2. The goveming board of a homeowners’ association, herein-
after referred to as the board of directors, is subject to the following:

{(a) The board of directors may amend the by-laws of the association
only upon approval of a majority of homeowners, apartment owners or
residents voting in person, by proxy or by absentee ballot at a duly-noticed
and duly-constituted homeowners, apartment owners or residents
meeting,

(b) Al elections for the membership on the board of directors shall
be by secret ballot and conducted in a manner to assure the integrity of
the election process.

;11_
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{c) All meetings of the board of directors shall be open to all hom-
eowners, aparbment cwners or residents of a homeowners™ association.
The board of directors shall not meet in closed executive session unless
it is in consultation with its attorneys about matters properly a part of the
attorney-client relationship or if it involves personnel matters or personal
matters between the board of directors and the homeowner, apartment
owner or resident of a confidental nature.

(d) The board of directors, at least 30 days before adopting any pro-
posed assessments, special charges or fees of general application, shall
give in writing to the homeowners, apartment owners of residents, full
disclosure concerning any proposed assessments, special charges or fees
of general application. All homeowners, apartment owners or residents
shall be given the opportunity to comment on such proposals. Assess-
ments, charges and fees shall be equitable and proportionate to the re-
spective interests of the homeowners, apartment owners or residents.

(e) The board of directors, duriilg reasonable business hours, shail
provide a homeowner, apartment owner or resident access, at no cost, to
the homeowner's association records, including, but not Limited tfo,
minutes of meetings, budget and financial records, all bills from utility
companies, suppliers, contractors, hill payments, tax filings, audits, re-
smbursements to board members and homeowners, apartment Gwners oT
residents, attorney bills and any other statements where checks are being
disbursed for payment. ‘

(f) The board of directors shall provide a homeowner, apartment
owner or resident with copies of association records, including minutes
of meetings, budget and financial records no later than 10 business days
following the receipt of a written request by a homeowner, apartment
owner or resident of the homeowner's association. The cost to the hom-
eowner, apartment owner or resident requesting such copies should not
exceed the reasonable and prevailing commercial duplication costs for
copying,

{g) The Upon written request, the board of directors shall provide
& prospective homeowner, apartment owner o1 resident, at no cost, a copy
of the homeowners’ association by-laws.

(h) The board of directors shall cause an annual audit of the
homeowners’ association’s receipts and expenditures o be made
by a certified public accountant. Such andit shall be based upon
the expenditures and receipts occurring during a calendar year or
the homeowners’ association tax year if different from a calendar
year and shall be made at the expense of the homeowners’ asso-
ciation. A copy of such audit shall be made available to any member
of the homeowners” association upon receipt of a written request
from such member. The homeowners’ association shall also file a

-12-
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copy of such audit with the attorney general within 30 days after
receipt thereof.

Sec. 3. Within 60 days of the effective date of this act, a homeowners’
association shall adopt procedures to implement the following:

(a) The selection of one board member and two nonboard members
who are homeowners, apartment owners or residents of the homeowners’
association fo receive and tally the ballots cast for the election of members
of the board of directors, to verify the number of votes received against
the number of persons voting and proxies voted and to report the results
to the board of directors and for publication of the results to the hom-
eowners, apartment owners or residents of such homeowners’ association;

(b} provide homeowners, apartment owners or residents information
concerning their rights under this act; and

(¢) provide a homeowner, apartment owner or resident with a list of
all the homeowners, apartment owners or residents in the association
along with their current mailing addresses, no later than 10 business days
following the receipt of a written request by a homeowner, apartment
owner or resident.

Sec. 4. Fach resident shall bave the right to attend any regular
or special meeting of the board of directors of the homeowners’
association or any regular or special meeting of the homeowners’
association, At any such meeting, the resident shall be entitled to
speak on any issue discussed at such meeting regardless of whether
or not such resident’s dues or assessments are delinquent at the
time of such meeting,

Sec. 4 5. In a civil action by a homeowner, apartment owner or
resident against a homeowners’ association, should the plaintiff hom-
eowner, apartment owner or resident substantially prevail or the hom-
eowners’ association be found to be substantially unjust in its actions, the
court shall may award such homeowner, apartment owner or resident
actual costs and expenses, including reasonable attorney fees.

Sec. 5: 6. (a) Upon the wnitten request of any homeowner, apart-
ment owner or resident, a homeowners’ association shall participate in
mediation of a dispute. A homeowners™ association shall make a written
request for mediation with a homeowner, apartment owner or resident
when a dispute arises. The homeowner’s, apartment owner’s or resident’s
participation' in mediation shall be optional.

(b) If the parties agree to mediation, a mediator shall be appointed
by mutual agreement of the homeowners’ association and the hom-
eowner, apartment owner or resident within 60 days of the written
request.

{¢) Prospective mediators shall be required to disclose to the parties
the mediator’s education, training, relevant experience and professional

-1 3_
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and community affiliations, the names of any participants in mediation
conducted by the mediator who are willing to act as references and any
possible conflicts of interest.

(d) Tf the parties canmot agree upon the selection of a mediator, a
mediator shall be designated by the attorney general.

(e) Mediation shall not exceed two hours in duration unless the par-
ties agree to a longer period. Costs of the mediation shall be paid % by
the homeowners” association and ¥ by the homeowner, apartment owner
or resident. ’

(f) Parties at their own expense may be assisted by legal counsel at
the mediation. ‘

(¢) The terms of any setlement agreement shall be open to disclosure
to any homeowner, apartment owner or resident.

(h) The attorney general shall maintain a list of qualified mediators
for purposes of this act.

(i) The provisions of this section shall not apply to any homeowners’
association with an annual budget less than $100,000 unless the hom-
eowners’ association opts in to the provisions of this secton.

Sec. 6:7. (a) The attorney general shall develop written educational
materals and a website with an interactive question-and-answer feature
for the purpose of providing guidance to homeowners’ associations and
their homeowners, aparbment owners or residents regarding best prac-
tices of corporate governance including the following:

(1) Election procedures including secret ballots, absentee ballots,
proxies and election monitoring procedures;

(2} appropriateness of executive sessions during board meetings;

(3) necessity for providing advance notice to homeowners, apartment
owners or residents prior to board consideration of certain matters;

{4) prompt disclosure of board minutes to homeowners, apartment
gwners or residents; -

(5) necessity for providing access to homeowners, apartment owners
or residents to association records and appropriate copying costs;

(6) appropriate procedures for the approval of amendments to by-
laws;

(7} conflict of interest rules covering directors, officers, employees
and committee members in connection with homeowners’ association
business and homeowner’s, apartment owner's or resident’s concerns;

{8) appropriate Tules regarding the possible shifting of legal costs to
and among homeowners, apartment owners or residents, directors per-
sonally and homeowners™ associations;

(9) appropriate utilization of mediation procedures; and

(10) other matters deemed to be important in the overall governance
and operation of a homeowners’ association.

~14-
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(b) Homeowners” associations shall notify their homeowners, apart-
ment owners or residents of the availability of this information and the
website no later than the next annual meeting following the effective date

of this act,
Sec. % 8. This act shall take effect and be in force from and after its

publication in the Kansas regjster.

—-15~
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SUMMARY OF AMENDED BILL AND
REFERRAL TO THE JUDICIAL COUNCIL

HB 2253, if enacted, would establish the Homeowners' Association Act. The biil addresses

a number of issues including, though not_limited to, the following:

e Board decisions, elections, management and meetings:

o

Require approval of a majority of homeowners, apartment owners or residents (hereinafter
referred to as association members or members) voting to approve any amendment to
association bylaws;

Regquire all board membership elections to be by secret ballot;

Requrre all board meetings to be open to all members, w:th limited access to executive
session meetings;

Require the board to give af least 30 days’ notice before adopting or increasing any fees, and
require members be given the opportunity to comment on the fees;

Require members be granted access, at no cost, foa broad array of assocratlon records, or
a copy of certain records at minimal cost;

Require prospective members be given a copy of the association bylaws upon request and
at ho cost;

Require the board fo conduct an annual audit of the association’s receipts and expenditures;
and

Grant each resident the right to attend any regular or special board meeting, along with the
right to speak at the meeting regardiess of whether the resident’s dues or assessments are
delinquent at the time.

e Civil action:

o

Allow the court to award a member actual costs and expenses, including attorney fees, in a
civil action by a member against an association if the member substantaally prevails or the
association is found to be substantially unjust in its actions.

e Dispute mediation:

o

Require the board to participate in dispute mediation upon request of any member. The
member’s participation would be optional;

Require the Aftorney General to demgnate a mediator if the parties cannot agree upon one;
and

Exempt associations with an annual budget of less than $100,000 unless the association
chooses to abide by the disput_e mediation section of the bill.

HAD2clericalANAL YSTS\MBDWIB07 wpd -17-



e Educational materials and website:

neral to develop written educational materials and a website with an
-answer feature to provide guidance to homeowner's associations
est practices of corporate governance including a named list

o Require the Aftorney Ge
interactive question-and
and their members regarding b
of subjects; and

o Require associations to notify their members of the availability of this information no later

than the next annual meeting following the effective date of the act.

At the hearing, testimony was received from members of one association, in which a number of
serious allegations were alleged against the association board. According to the testimony, no
accounting was made of the fees collected and what was done with the money. Also, several
members' homes were reportedly falling into disrepair with respect to services that allegedly were

* the responsibility of the association.
association members who testified, Committee members

ether HB 2253 as drafted would resolve the problems it is
ns of the bill were duplicative of, or in conflict with, current

While expressing sympathy for the
mentioned their concerns regarding wh
intended to resolve, and whether portio

law.

The Committee then moved to amend the bill (see attached amended legislation) and refer it to
the Judicial Council for further study. -

-18-



ABOUT ULC

The Uniform Law Commission (ULC), also known as National Conference of Commissioners
on Uniform State Laws (NCCUSL), now in its 117® year, provides states with non-partisan,
well-conceived and well-drafted legislation that brings clarity and stability to critical areas of
state statutory law.

ULC members must be lawyers, qualified to practice law. They are practicing lawyers, judges,
legislators and legislative staff and law professors, who have been appointed by state
governments as well as the District of Columbia, Puerto Rico and the U.S. Virgtn Islands to
research, draft and promote enactment of uniform state laws in areas of state law where
uniformity is desirable and practical.

ULC strengthens the federal system by providing rules and procedures that are consistent
from state to state but that also reflect the diverse experience of the stafes.-

ULC statutes are representative of state experience, because the organization is made up
of representatives from each state, appointed by state government.

ULC keeps state law up-to-date by address;ing important and timely legal issues.

ULC’s efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states. '

ULC’s work facilitates economic development and provides a legal platform for foreign
entities to deal with U.S. citizens and businesses.

Uniform Law Commissioners donate thousands of hours of their time and legal and
drafting expertise every year as a public service, and receive no salary or compensation
for their work.

ULC’s deliberative and uniquely open drafting process draws on the expertise of
commissioners, but also utilizes input from legal experts, and advisors and observers |
representing the views of other legal organizations or interests that will be subject to the

proposed laws.

ULC is a state-supported organization that represents true value for the states, providing
services that most states could not otherwise afford or duplicate.
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PREFATORY NOTE AND SUMMARY
THE 2008 COMMON INTEREST OWNERS BILL OF RIGHTS ACT or “UCIOBORA”

The 2008 Amendments to the Uniform Common Interest Ownership Act - In 2008,
the Uniform Law Commission (the “ULC”) approved amendments to the Uniform Common
Interest Ownership Act (“UCIQA™), after a four year Drafting Committee effort. Colloquially,
this has become known as “UCIOA 3.0.”

UCIOA 3.0 primarily addresses a range of significant controversies between unit owner
associations and individual members of those associations that have arisen in the years smce the
ULC last considered amendments to UCIOA in 1994. To a lesser degree, these amendments also
address a range of other matters affecting common interest communities — that is, condominiums,
cooperatives, and planned communities — that practitioners have identified throughout the

country over the last decade.

Despite the many years of drafting efforts beginning in 1976 with The Uniform
Condominium Act and culminating in the 1994 amendments to UCIOA, it had become
increasingly clear by the time the Drafting Committee was created in 2005 that major tensions
remained in the Common Interest Community field that neither UCIOA or any of its constituent
Acts — nor most State statutes in this field -- adequately addressed. Those tensions principally
involved the perception that individual unit owners were often unduly disadvantaged in their
dealings with the elected directors and employee/managers of unit owner associations.

Even in those few states that had adopted UCIOA more or less intact, and therefore were
able to apply the detailed provisions of that Act to association activities, there has been a growing
focus, both in the media and in professional conferences, on the intensity of owner/association
disputes. State legislators were besieged with lobbying efforts to adopt narrowly focused special
interest statutes intended to fix one or another association ‘problem’. Even the federal
government became involved, enacting a federal statute to insure that associations of every form
of common interest community must permit the display of the American flag on units, and
another one that enabled individual unit owners to purchase individual cable television systems,
notwithstanding widespread prohibitions on such purchases by unit owner associations.

Accordingly, UCIOA 3.0 systematically identified those areas where there have been
allegations that those who control the decision-making apparatus of associations have either
abused the rights of individual unit owners, or suffer from such inadequate legislation that they
are unable to adequately assist their owners. The list is considerable and includes at least these

matters:

_ The Need for a Free-Standing Home Owner Bill of Rights - The ULC recognized that
simply amending UCIOA or the constituent Acts — Uniform Condominium Act, Uniform
Planned Community Act and Model Real Estate Cooperative Act —to add enhanced provisions
for each of those Acts might not offer a sufficiently broad set of statutory options for
consideration by State legislators around the United States. The reason is that each of these
complex Acts has its detractors who have historically blocked adoption of these Acts in any state
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because of the narrow interests of that stakeholder interest group. Thus, even in the many states
that adopted the 1978 version of UCA, the many benefits of that Act — especially as amended in
1994 — have not been broadly realized for most of the commion interest communities in those
states, in part because those states have not generally adopted the 1994 amendments to UCA, and
in part because UCA does not apply to the far more common ‘planned communities’ in those

States, or to cooperatives.

Accordingly, it is common today to find one body of law in a state that applies to unit
owner associations for condominiums in that state and an entirely different — and much less
developed — body of law applicable to unit owner associations for either cooperatives or planned
communities in the same state, when the unit owners in all three forms of ownership experience

identical issues.

Further, ULC acknowledges that it will often not be feasible to enact UCIOA 3.0, in part
because of the difficulty drafters in the States may encounter in integrating any new adoption of
the existing Uniform Acts with the laws that may already exist in a particular state.

For these reasons, ULC promulgated a free-standing and relatively short Uniform Act that
addresses all of the ‘association versus unit owner’ issues touched on during the drafting of the
2008 UCIOA amendments. The free-standing Act is known as the Uniform Common Interest
Owners Bill Of Rights Act or “UCIOBORA”. While not all sections of UCIOBORA are identical
to UCIOA 3.0, the concepts underlying each Act are the same, and are adjusted simply to
recognize the simplified nature of UCIOBORA.

ULC believes that in a state that had already adopted UCLOA, the better choice for that
State would be to adopt UCIOA 3.0, rather than the UCIOBORA.

However, in states where none of these Acts has been adopted, or where only an early
version of the Condominium Act had been adopted, it should be relatively easy to adopt
UCIOBORA. This outcome would forego the considerable benefits that the more comprehensive
statutes afford; however, it would provide the legislatures in the several states a ready means of
addressing these currently confroversial political issues, without engaging the other stakeholders
who might be inclined to resist adoption of the more comprehensive Acts.

Highlights of the Act
Highlights of the new UCIOBORA are:
» Includes new key definitions, such as “ﬁommon interest community” and “record.”
» The new Act applies to all common interest communities in the state, whether or not
existing prior to enactment of UCIOBORA in a state. However, because of concerns that

the statute not be construed as impairing contracts, not all sections apply to all pre-act
communities.
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« Powers and dufies of a unit owners association and the executive board are outlined.
Treatment of association bylaws, rulemaking, operation and governance, notice methods,
unit owners and board meetings, and meeting and voting procedures are also provided, as
are governing provisions for the adoption of budgets and special assessments.

« UCIOBORA encompasses the authority to discipline unit owners, within limits, for
failure to pay assessments, and the executive board of a unit owners association is given
flexibility in determining whether to enforce the letter of each provision of its declaration,
bylaws, or rules, or decline to enforce or compromise on such. The right of an
association to proceed in foreclosure on a lien against a unit owner is revised and limited,
and the act provides priority for the application of delinquent sums.

« Record keeping requirements and guidance are provided in greater detail, and are drawn
from FOIA requirements and other sources.

« Procedures are provided for the removal of officers and directors of an association, along
with certain protections for declarant-appointed directors. Removal procedures must be
posted as part of the meeting notice, and the affected director or officer must have the
opportunity to be heard.

Sammary - Both UCIOA 3.0 and UCIOBORA address critical aspects of association
governance, with particular focus on the relationship between the association and its individual
members, foreclosures, election and recall of officers, meetings and treatment of records. There
are a significant mumber of other amendments, style and substantive, to clarify and modernize the
operation and governance of common interest associations. The new acts will better serve those
governed by their provisions, and should be considered in every state.

Parallel Citation Table - The UCIOBORA sections, as they correspond to UCIOA Version 3.0,
are: :

UCIOBORA Corresponding UCIOA 3.0 Section Topic
Section Section

Section 1 Section 1-101 Short Title (Adds Bill of Rights)

Section 2 . Section 1-103 Definitions

Section 3 Section 1-104 No Varnation By Agreement

Section 4 Section 1-113 Obligation of Good Faith

Section 5 Section 1-201 Applicability to New Common Interest
Communities; Effect of Amendments

Section 6 Section 1-205, 1-206 Applicability to Pre-Existing Common
Interest Communities

Section 7 Section 1-209, 1-210 Exempt Real Estate Arrangements

Section 8 Section 3-102 Powers and Duties of Unit Owners
Associations

Section 9 Section 3-103(a) and (b), 3- | Executive Board Members and Officers

101
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Section 22

Section 10 Section 3-106 Bylaws

Section 11 Section 3-108(a) Unit Owner Meetings

Section 12 Section 3-108(b) Meetings of Executive Board and
Committees

Section 13 Section 3-109 Quorum

Section 14 Section 3-110 Voting; Proxies; Ballot

Section 15 Section 3-116(n) Limitation on Foreclosure

Section 16 Section 3-118 Association Records

Section 17 Section 3-120 Rules

.| Section 18 Section 3-121 Notice to Unit Owners

Section 19 Section 3-122 Removal of Officers and Directors

Section 20 Section 3-123 Adoption of Budgets; Special Assessments

Section 21 Section 4-117, 1-114 Effect of Violation on Rights of Action;
Attorney’s Fees

Section 1-108 Supplemental General Principles of Law;

Conflicis

Section 23, 24, 25

Section 1-110, 1-116, n/a

Uniformity of Application, Relation to
ESIGN, and Effective Date
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UNIFORM COMMON INTEREST OWNERS BILL OF RIGHTS ACT

SECTION 1. SHORT TITLE: ; FINDINGS: PUBLIC PURPOSES. {2) This act may be cited as
the Kansas Uniform Commen Interest Owners Bill of Rights Act.

(b) The legislature finds:

(1) that a significant and increasing number of Kansans live in common interest communities;

(2) that effective operation of these common interest communities is in the interest of their

owners, residents, and the state; and

(3) that the adopiion of uniform rules to govern the rights and duties of unit owners,

associations, and developers will help to ensurc that common interest commumnities operate

effectively and fairly.

{c) The public purposes of this act are to establish uniform rules of law to clarifv the rights

and duties of unit owners and associations in all forms of common interest communities. to provide

for the effective operation of common interest commumities in the interest of their owners and their

residents and to address current and potential areas of conflict and tension between unit owners and

associations, boards and managers in a comprehensive and balanced manner.

Kansas Comment

The addition of “Kansas” to the title indicates that, while the act itself follows the uniform
act, a number of amendments have been made to adapt the uniform act to Kansas:

The Committee added section (b) as a statement of legislative findings and added subsection
(c) as a statement of public purposes. It is the opinion of the Committee that such a statement may
be of assistance if there is an issue as to whether any part of this legislation violates the Contracts
Clause of the U.S. Constitution.

Subsections (b) and (c) refer several times to “common interest communities” which is a
defined term in this act. The prefatory note to the UCIOBORA identifies condominiums,
cooperatives and planned communities as the three types of common inferest communities.
However, the UCIOBORA does not use or define the terms “condominium,” “cooperative,” or
“planned community.” The Uniform Common Interest Ownership Act defines the terms as follows:
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“(iondominium” means a common interest community in which portions of
the real estate are designated for separate ownership and the remainder of the real
estate is designated for common ownership solely by the owners ofthose portions. A
common interest community is not a condominium unless the undivided interests in
the common elements are vested in the unit owners. ‘ :

“Cooperative” means a common interest community in which the real estate
is owned by an association, each of whose members is entitled by virtue of the
member’s ownership interest in the association to exclusive possession of a unit.

“Planned community” means a common interest community that is not a
condominium or a cooperative. A condominjum or cooperative may be part of a

planned community.
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SECTION 2. DEFINITIONS. In this act:

€5 (a) “Assessment” means the sum attributable to each unit and due to the association
pursuant to the budget adopted under Section 2619.

) (b} “Association” means the unit owners association.

{c) “Board of Directors” means the bodv, regardless of name. designated in the declaration or

bvlaws which has power to act on behalf of the association.

3)(d) “Bylaws” means the instruments, however denominated, that contain the procedures

for conduct of the affairs of the association, regardless of the form in which the association is -

organized, including any amendments to the instruments.

6} ¢) “Common interest community” means real estate described in a declaration with
respect to which a person, by virtue of the person’s ownership of a unit, is obligated to pay for a
share of real estate taxes, insurance premiums, maintenance, or ﬁnprovement of, or services or other
expenses related to, common elements, other units, or other real estate dé,scxibed in that declaration.

The term does not include an arrangement described in Section 7. For purposes of this paragraph,

ownership of a unit does not include holding a leasehold interest efdess-than-{20]-years-in-a-unit;
D (f) “Declarant” means a person or group of persons acting in concert that:
(A) as part of a common promotional plan, offers to dispose of the interest of the

person or group of persons in a unit not previously disposed of; or
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(B) reserves or succeeds to any declarant right.

8} (2) “Declaration” means the instrument, however denominated, that creates a common

inferest community, including any amendments to that instrument.

£0) (h) “Limited common element” means a portion of the common elements allocated for
the exclusive use of one or more but fewer than all of the units.

€1 (i) “Person” means an individual, corporation, businesstrust; estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government or governmental
_subdivision, agency, or instrumentality, or any other legal or commercial emity. Inthe case of aland
trust, the term means the be&eﬁel—aﬂf settlor of the trust rather than the trust or the trustee.

(2 () “Record”, used as a noun, means information that is inscribed on a tangible medium
or that is stored in an electronic or other medium and is retrievable in perceivable form.

€33y (k) “Residential purposes” means use for dwelling or recreational purposes, or botﬁ.

a4 () “Rule” means a policy, guideline, restriction, procedure, or regulation of an
.association, however denominated, which is not set forth in the declaration or bylaws and which
governs the conduct of persons or the use or appearance of property.

(5) (m) “Unit” means a physical portion of the common interest community designated for
separate ownership or occupancy.

€16} (n) “Unit owner” means a person that owns a unit.
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Kansas Comment

The Committee deleted definitions of “Common expense liability” and “Common expenses™
_because those phrases do not appear in the act. The Committee deleted the defined phrase

“Executive board” but utilized the same definition to define “Board of directors.” It is the opinion of
the Committee that in Kansas “board of directors™ is the common term utilized to identify the body
that has the power to act on behalf of an association.

In subsection (¢) which defines “common interest community” the Committee struck the
phrase “of less than [20] years in a unit, including renewal options.”

In subsection (i) which defines “person” the Committee struck the phrase “business trust” and
replaced the word “beneficiary” with the word “settlor.”

The Committee also utilized letters instead of numbers to identify the subsections, which is
the style used in Kansas statutes.

ULC Comment

1. Regardless of how terms are used in a project’s governing instrument, defined terms have
an unvarying meaning in the Act, and any restricted practice which depends on the definition of a
term is not affected by a changed term in the documents.

Example: A declarant might vary the definition of “unit owner” in the declaration to exclude
himself in an attempt to avoid assessments for units which he owns. The attempt would be futile,
since the Act defines a declarant who owns a unit as a unit owner and defines the liabilities of a unit

OWNEer.

2. Definition (6), “Common interest community” creates one comprehensive definition which
is used through the Act, to refer collectively to the three particular forms of common interest
community: condominiums, cooperatives, and planned communities.

Each of those forms in tum, may have a separate definition under other law of the state, but
this act applies to all arrangements which meet this definition. Thus, there are but three forms of
common interest community: (1) condominiums; (2) cooperatives; and (3) everything else.

The definition of “common interest community” accomplishes two other main goals.

First, it makes clear that the mutual obligations of unit owners —an obligation which arises “by virtue
of” that ownership — to pay a share of the project’s expenses may include a share of services
provided to unit owners or other expenses provided either to the common elements or the units.
Second, the definition makes clear that several common real estate arrangements described in
Section 7 are excluded from the definition. Section 7 thus resolves the question of whether cost-
sharing arrangements between an association and either another association or a third party require
creation of a new association [they do not]. Section 7(b) also confirms that a variety of simple,
traditional arrangements, such as a shared driveway, party wall, or shared well, which some have
argued would technically satisfy the definition of “common interest community” in the Act as
originally drafted, are not subject to the Act unless the drafter chooses that result.

3. Definition (7), “Declarant,” is designed to exclude persons who may be called upon to
execute the declaration in order to ratify the creation of the common interest community, but who are
‘not intended to be charged with the responsibilities imposed on all declarants by this Act if that is all
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they do. Examples of such persons include holders of pre-existing liens and, in the case of leasehold
common interest communities, ground lessors. Other persons similarly protected by the narrow
wording of this definition include real estate brokers, because they do not offer to dispose of their
own interest in a unit. Similarly, unit owners reselling their units are not declarants because these
units were “previously disposed of” when originally conveyed.

If the association, itself, or in conjunction with another declarant, is offering units for sale to
others, and if those units have not previously been sold or otherwise disposed of, then the association
itself is a declarant.

Finally, a person who, while in control of the association, chooses not to exercise that control,
is still a declarant.

4. Definition (8), “Declaration,” is defined as “any instruments, however denominated, that
create a common interest community, including any amendments to those instruments.” Thus, the
term would not only include the traditional condominium declaration with which most practitioners
are familiar, or the declaration of covenants, conditions, and restrictions (CC & R’s) so common in
planned unit developments. It would also include, for example, a series of deeds to units with
common mutually beneficial restrictions, or to any other instruments which create the relationship
which constitutes a common interest community. If those recorded instruments create that
relationship, then those documents constitute a declaration and must contain, for new projects, the
information required by Section 2-105.

The declaration of a cooperative does not include the proprietary leases of the individual
units, although a sample of such a lease might be attached as an exhibit to the declaration.

Similarly, the definition of “declaration” of any common interest community does not refer to
the bylaws of the association or the documents creating the association. Such documents do not
“create” the common interest community, but merely regulate its use after creation. The bylaws may,
but need not be, an exhibit to the declaration. '

5. The definition (13) of “residential purposes” includes “recreational purposes.” This
common sense definition is used in order to avoid repeated use of a lengthier defined term, such as
“regidential or consumer owned recreational purposes.”

The Act contemplates that “recreational purposes” would be “consumer owned” recreational
purposes commonly marketed for sale 1o individual owners — uses such as dock spaces for boats,
campgrounds, airplane tie downs, etc. By including these kinds of uses within the definition, the Act
intends to provide the same consumer protections which it offers to individual residential purchasers
— persons who typically buy for their own use —as distinguished from commercial users. Thus, the
definition would exclude commercial recreational facilities which are operated as a business or
available to the public on a fee for use basis, such as movie theaters, athletic or country clubs, golf
courses, and the like.

Further, the definition is not intended to override, and thus perhaps expand on, existing local
zoning ordinances which permit only “residential” use.

However, by including these recreational purposes within the defined term “residential
purposes,” no change in the plain and traditional meaning of the word “residential” is intended.
Thus, the drafters recognize that owners of residential units - L.e., aunit which is designed for use as
a residential dwelling — may hold those units for investment purposes, or that individual owners may
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occasionally or regularly rent their units on an individual or rental pool basis. This is a common
practice, for example, with residential communities built near ski or ocean resort areas. Rental
occupancy does not change the residential character of the common interest community, or the
consumer protections that must be offered to purchasers. -

6. Definition (15), “Unit,” describes a tangible, physical part of the project rather than a right
in, or claim to, a tangible physical part of the property. Therefore, for example, a “time-share”
arrangement in which a unit is sold to 12 different persons, each of whom has the right to occupy the
unit for one month does not create 12 new units — there are, rather, 12 owners of the unit.

Similarly, in a cooperative, the unit remains a physical part of the real estate; its legal title is
vested in the association while the right to possession is held by the unit owner under a proprietary
lease. The definition, however, makes it clear that the association’s interest in the unit is unaffected
by transfers of interests in that unit to or by unit owners. The unit owner’s interest is a composite
interest, which consists of an ownership interest in the association, coupled with the right to occupy a
unit pursuant to a lease.

The definition makes clear that in the case of a cooperative, if a unit owned by a unit owner is
sold, conveyed, or encumbered or otherwise transferred by the unit owner, the interest in such unit
which is affected is the right to possession of that unit under a proprietary lease, coupled with the
allocated interests of that unit.

7. Definition (16), “Unit owner,” contemplates that a seller under a land installment contract
would remain the unit owner until the contract is fulfilled. As between the seller and the buyer,
various rights and responsibilities must be assigned to the buyer by the contract itself, but the
association would continue to look to the seller (for payment of any arrears in common expense
assessments, for example,) as long as the seller holds title.

The definition makes it clear that a declarant, so long as he owns units in a common interest
comumunity, is the unit owner of any unit created by the declaration, and is therefore subject to all of
the obligations imposed on other unit owners, including the obligation to pay common expense
assessments. This provision is designed to resolve ambiguities on this point which have arisen under
several existing state statutes. ‘

In the special case of a cooperative, the declarant is treated as the owner of a unit or
“potential unit” to which allocated interests have been allocated, until that wmit is conveyed to
another,

By defining the term “assessment” as the “sum attributable to each unit and due to the
association pursuant to the budget...,” the Act ties the term directly to the common expense liability
of each unit for the unit’s share of the association budget. It also distinguishes each unit’s assessment
from the other sums that may be due from a unit owner which are not a part of the association’s
budget and therefore are not included in that unit’s assessment.

The definition of “bylaws” reflects the common functional meaning of that term, regardless
of what different phrase might be used in the governing instruments to describe this instrument. The
definition makes clear that: (i) the bylaws is the instrument that “contains the procedures for conduct
of the affairs of the association” - as distinguished from the substantive role played by the
declaration; (ii) the functional role of the bylaws remains consistent under the Act even if the
association is organized as, for example, a limited liability company where the term “bylaws” is not
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used in the statute authorizing such entities and the instrument serving that function is identified as
an “operating agreement”; and (iii) amendments to the bylaws are incorporated into the amended
document for purposes of this Act.

However, regardless of the name of the instrument used in the declaration, this Act mandates

the minjmum contents of the bylaws; see Section 10. Further, any provision of the State’s statutes

governing the content of the bylaws or, as appropriate, the operating agreement, to the extent
inconsistent with the requirements of Section 10, would be overridden by this Act.

The definition of “Record” in Section 2(12) makes clear that the definition applies only when
the term is used as a noun. The definition derives directly from federal and statute statutes governing
electronic signatures; the term is commonly substituted for the word “writing” or “written” in other
law.

The definition of “Rule” in Section 2(14) focuses on the activities to which they apply. That
is, rules either “govem the conduct of persons™ or they “govern...the use or appearance of property.”
In either case, the policy of the Act as expressed in Section 17 is that such restrictions ought to be the
subject by unit owner review before adoption, and they must in all instances be reasonable; see

Section 17¢h).

In contrast, Section 17(g) states that the “association’s internal business operating procedures
need not be adopted as rules”. This distinction permits the association’s executive board or its
management company to adopt or amend at will the wide variety of internal management procedures
that govern the association’s daily business activities — as opposed to the conduct of persons or the
use and appearance of property. It may be helpful to provide a few examples of what the drafters
contemplate might be typical internal business procedures that need not be adopted as rules:

« The association wishes to solicit bids from potential contractors for a particular proj ect or
service and adopts a procedure for soliciting, reviewing and accepting those bids.

» The board approves a management contract with an outside management company. The
management contract contains various procedures governing how the manager is gomg to carry out
its duties with regard to the management of the association.

« The recreation committee adopts a sign-up procedure for using the pool table in the
clubhouse.
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SECTION 3. NO-VARIATION-BY AGREEMENT MANDATORY PROVISIONS:

EXCEPTIONS. Except as expressly provided in this act,-the-effect-of itsprovisions may-not-be
aived: its provisions are mandatory and

apply notwithstanding confrarv provisions in the declaration or bylaws of a common interest

community and may not be varied or watved by agreement.

Kansas Comment

The uniform act created a general rule that the provisions could not be varied unless
expressly provided, but it also contained language in various places specifying that a particular
provision applied notwithstanding contrary provisions in the declaration and/or bylaws. Tt isunclear
why that language was necessary if the general rule was that the provisions are mandatory. To
remove any doubt, this section has been redrafted to indicate that all provisions of the act are
mandatory except as expressly provided in the act.

ULC Comment

1. The Act is generally designed to provide great flexibility in the creation of common
interest communities and, to that end, the Act permits the parties to vary many of its provisions. In
many instances, however, provisions of the Act may not be varied, because of the need to protect
purchasers, lenders, and declarants. Accordingly, this section adopts the approach of prohibiting
variation by agreement except in those cases where it is expressly permitted by the terms of the Act
itself.

2. One of the consumer protections in this Act is the requirement for consent by specified
percentages of unit owners to particular actions or changes in the declaration. In order to prevent
declarants from evading these requirements by obtaining powers of attorney from all unit owners, or
in some other fashion controlling the votes of unit owners, this section forbids the use by a declarant
of any device to evade the limitation or prohibition of the Act or of the declaration.

3. The second sentence of the section is an important limitation upon the rights of a declarant.
Today it is the practice in many jurisdictions, particularly those proscribing expansion of a
condominium or planned community by statute, for a declarant to secure powers of attorney from all
unit purchasers permitting. the declarant unilaterally to expand the condominium or planned
community by “unanimous consent” to include new units and to reallocate common element
interests, common expense liability, and votes. With such powers of attorney, many declarants have
purported to comply with the typical provision of “first generation” condominium statutes requiring
unanimous consent for amendments of the declaration concerning such matters. The Act bars this
practice.
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SECTION 4. OBLIGATION OF GOOD FAITH. Every contract or duty governed by

this act imposes an obligation of good faith in its performance or enforcement.

Kansas Comment

The Committee made no changes in the uniform act. This is a mandatory provision.

ULC Comment

This section sets forth a basic principle running throughout this Act: in transactions involving
common interest communities, good faith is required in the performance and enforcement of all
agreements and duties. Good faith, as sued in this Act, means observance of two standards: “honesty
in fact,” and observance of reasonable standards of fair dealing. While the term is not defined, the
term is derived from and used in the same manner as in Sections 2-103()(b) and 7-404 of the

Uniform Commercial Code.
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SECTION 5. APPLICABILITY TO NEW COMMON INTEREST COMMUNITIES;

EFFECT OF AMENDMENTS. Exeept-asotherwise provided-inthis-actthis This act, and

amendments thereto, applies apply to all

purpeses-and-te-ail-ether common interest communities that contain 12 or more units that may be

used for residential purposes and are created within this state afier the effective date of this act.

Kansas Comment

This section has been amended to clearly state that the act and amendments to the act apply to
all new common interest communities.

ULC Comment

1. The question of the extent to which a state statute should apply to particular common
interest communities involves two major conceptual problems: (1) whether the statute should require
or permit different results for common interest communities created before and after the statute takes
effect; and (2) whether differences in the forms of ownership, and the history of their development,
requires different levels of applicability to those various forms.

Two contlicting policies are posed when considering the applicability of this Act to “old” and
“new” common interest communities in the enacting State. On the one hand, it is desirable, for
reasons of uniformity, for the Act to apply to all common interest communities located in a particular
State, regardless of whether the common interest community was created before or after adoption of
the Act in that State. To the extent that different laws apply within the same State to different
common interest communities, confusion results in the minds of both lenders and consumers.
Moreover, because of the inadequacies and uncertainties of common interest communities created
under prior law, if any, and because of the requirements placed on declarants and unit owners’
associations by this Act which might increase the costs of new common interest communities,
different markets might tend to develop for common interest communities created before and after
adoption of the Act.

On the other hahd, to make all provisions of this Act automatically applicable to all aspects of
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“]d” common interest communities might violate the constitutional prohibition of impairment of
contracts. In addition, aside from the constitutional issue, automatic applicability of the entire Act
almost certainly would unduly alter the legitimate expectations of some present unit owners and
declarants.

Accordingly, the philosophy of this part reflects a desire to maximize the uniform
applicability of the Act to all common interest communities in the enacting State, while avoiding the
difficulties raised by automatic application of the entire Act to preexisting common interest
communities. This Act achieves that balance by, first, selective inclusion of provisions in this Act,
and second, making this Act apply only to events and circumstances occurring after the Act’s
effoctive date. The comments to Section 6 develop this analysis in further detail.

In carrying out this philosophy with respect to “new projects,” Section 5 of the Act applies to
all residential common interest communities “created” within the State after the Act’s effective date.

5 The second sentence makes clear that if an amendment to the Act is adopted after the Act
is tnitially adopted in any State, the same body of law will thereafter apply to all common interest
communities created under the Act or subjected to it. This is the corporate model, and avoids
perpetuating the retroactivity issue. The issue of how the Act would apply to common interest
communitics created before the original effective date of the Act is addressed in Section 6.
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SECTION 6. APPLICABILITY TO PREEXISTING COMMON INTEREST
COMMUNITIES.

{a) This act, and amendments thereto, applies apply to all common interest communities that

contain 12 or more units that may be used for residential purposes created in this state before the

effective date of this act; but this act, and amendments thereto, applies-enty do not apply with respect

to actions or decisions of an association or its board of directors concerning events and

circumstances occurring after before the effective date of this act and.

(b) This act, and amendments thereto, do dees not invalidate existing provisions of the

declaration, bylaws, et plats or plans of those common interest commumities; provided, however, the

provisions of the declaration or bylaws of a common interest community that are contrary to the

mandatory provisions of this act, and amendments thereto, may not be enforced with respect to

events and circumstances occurring after the effective date of the act.

@&)(c) The declaration, bylaws, e plats and or plans of any common interest community
created before the effective date of this act may be amended to achieve any result permitted by this

act, regardless of what applicable law provided before the effective date of this act.

Kansas Comment

This section has been amended to address two ambiguities in the uniform act version. First,
the uniform act stated that it applies to existing communities, but only with respect to events or
circumstances after the effective date of the act. This language of the uniform act left uncertain
whether the Act applies when the association takes action after the effective date of the act with
respect to conduct that occurred before the effective date of the act. The amendment to subsection
(a) clarifies that in such a case, the act does not apply.

Second, the statement in the original version of section 6 that it did not “invalidate” existing
provisions seemed to imply that those provisions were controlling over contrary provisions of the
statute. This appears to have been the intent of the drafters, although it is not entirely clear from the
text of the statute or the accompanying comments. The concern seemed to be that retroactively
invalidating provisions of the declaration or bylaws might violate the Contracts Clause of the U.S.
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Constitution. On the other hand, a number of later provisions include language to the effect that the
relevant provisions apply notwithstanding contrary provisions of the declaration or bylaws, which
might be read to invalidate contrary provisions of preexisting declarations and bylaws—Dbut only for
some provisions.

To the extent that the intent of the drafters was to exempt pre-existing declarations and
bylaws from the provisions of the act, that would deny the act’s protections to the many owners,
lessees, and associations that already exist—defeating its broad goals and creating confusion. This
section has therefore been amended to provide that while the existing agreements and bylaws are
valid, provisions that are inconsistent with mandatory provisions of the statute cannot be enforced.

The concern expressed by the drafters over the Contract Clause implications of retroactivity
is unfounded. The comment to section 1-204 of the 2008 “AMENDMENTS TO UNIFORM
COMMON INTEREST OWNERSHIP ACT” notes that the issue has “been raised in a number of
litigated cases, with mixed results” and cites two cases. The first case, Fourth La Costa
Condominium Owners Ass'n v. Seith, 159 Cal. App. 4th 563 (2008), rejected a contracts clause
argument. The second, Association of Apartment Owners of Maalaea Kai, Inc.V. Stillson, 116 P.3d
644 (Hawaii 2005) is cited as holding a “statute unconstitutional as applied,” but on examination the
Court did not do so, and in fact reversed a lower court decision so holding without addressing the
Contracts Clause issue at all. In general terms, the Contracts Clause has been applied so as to permit
retroactive impairment of contracts provided that the impairment is reasonably related to a valid
police power purpose. See, e.g. Energy Reserves Group v. Kansas Power & Light, 459 U.S. 500
(1983). This statute meets that test.

ULC Comment

1. This section states the general rules of applicability of the Act to common interest
communities which were created before the effective date of this Act.

2. The Act adopts a novel three-step approach to common interest communities created
before the effective date of the Act. First, all provisions of the Act automatically apply to “old”
common interest communities, but only prospectively. Second, the Act applies only in a manner
which does not invalidate provisions of declarations and bylaws valid under “old” law. Third, under
Section 6(b), owners of “old” common interest communities may amend any provisions of their
declaration or bylaws, even if the amendment would not be permitted by “o0ld” law, so long as (a) the
amendment is adopted in accordance with the procedure required by “old” law and the existing
declaration and bylaws, and (b) the substance of the amendment does not violate this Act.
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SECTION 7. EXEMPT REAL ESTATE ARRANGEMENTS.

(2) Anarrangement between the associations for two or more common interest communities
to silare the costs of real estate taxes, insurance premiums, services, maintenance or improvements
of real estate, or other activities specified in their arrangement or declarations does not create a
separate common interest community.

(b) An arrangement between an association and the owner of real estate that is not part of a
common interest community to share the costs of real estate taxes, insurance premiums, services,
maintenance or improvements of real estate, or other activities speqiﬁed in their arrangement does
not create a separate common interest community. However, asses-sments against the units in the
common interest community requﬁed by the arrangement must be included in the periodic budget for
the common interest community, and the arrangement must be disclosed in all public offering
statements and resale certificates required by this act.

{c) A covenant that requires the owners of separately owned parcels of real estate to share
costs or other obligations associated with a party wall, driveway, well, or other similar use does not

create a common interest community unless the owners otherwise agree.

Kansas Comment

The Committee made no changes in section 7.

ULC Comment

This section addresses once again the scope of the Act. It should be considered in connection
with the revised definition of “Common Interest Community”. The subsections address three
separate aspects of this issue:

¢ Whether contractual arrangements for cost sharing between two or more common. interest
communities require creation of a third separate common interest community; and
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e Whether contractual arrangements for cost sharing between an association and an owner of
real estate located outside the common interest community’s boundaries require creation of a
separate common interest community.

e Whether various shared real estate arrangements — such as party walls or shared driveways —
are even subject to this Act.

The following analysis may help frame the issues.

First, there appear to be numerous situations in which a declaration of easements or a covenant 10
share costs would suffice to establish the relationship between two parcels without the need to
establish another unit owners association to “manage” that relationship. Also, the sharing is not
always a matter of shared use — it might be a shared concemn for maintenance of public rights-of-way
through a community, or shared benefit of a roving security patrol, or sharing of costs of street lights
on thoroughfares. :

Subsection (a) makes clear that in the case of arrangements between associations, a separate
association would not be required in any of the foregoing instances.

However, the drafters did not intend that the section result in an arrangement where the unit
owners are left without a remedy in those instances where, for example, the sharing arrangement
appears to unreasonably allocate the costs or other important aspects of the arrangement between the
parties.

Cost, of course, would be only one concern of unit owners and their associations arising out of an
agreement to share in the use of and expenses for other land. The drafters are aware of situations in
which developers have included amenities, such as clubhouses, swimming pools, tennis courts, as
well as access roads, in one community and then grant to a second community the right to use the
facilities together with the obligation to pay a pro rata share of the cost of operation. The decisions
concerning the operation and maintenance of the facilities, however, remain with the first
community. Such arrangements have the potential to breed frustration, acrimony, and abuse.

Several provisions of the Act offer remedies for circumstances where the two associations may
not have equal bargaining power, and those provisions would apply here with equal force. By way of
example, if the arrangement were created for purposes of avoiding the limitations of the Act, if the
organizers of the arrangement had not acted in good faith, or if the allocated interests between the
associations were unlawful, the mandates of Sections 3, 4, and 21 would apply.

In the case of arrangements between associations and third parties other than associations,
subsection (b) avoids the need for a separate unit owner association so long as the costs to be borne
by the unit owners in the existing association are reflected in the periodic budget for the association
and are subject to approval by the unit owners.

Finally, in the case of the arrangements described in subsection (c), while these various forms
of simple shared arrangements might arguably satisfy the definition of “common interest
community,” there is no policy reason to vary common practice, which is to treat these arrangements
as governed by the agreement of the parties, supplemented by common law. Accordingly, subsection
(c) expressly excludes these arrangements from the Act.
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SECTION 8. POWERS AND DUTIES OF UNIT OWNERS ASSOCIATION.

(a) Regasd]
bylaws-the The association:

(1) shall adopt and may amend bylaws and may adopt and amend rules;
(2) shall adopt and may amend budgets;

(3) may shall have the power to require that disputes between the association and unit

owners or between two or more unit owners regarding the common interest community be submitted
to nonbinding alternative dispute ¥esoluti0n as a prerequisite to commencement of a judicial
proceeding;

(4) promptly shall promptly provide notice to the unit owners of any legal
proceedings in which the association is a party other than proceedings involving enforcement of rules
or to recover unpaid assessments or other sums due the association;

(5) shall establish a reasonable method for unit owners to communicate among
themselves and with the exesutive board of directors concerning the association;

(6) may shall have the power to suspend any right or privilege of a unit owner that

fails to pay an assessment, but may not:
(A) deny a unit owner or other occupant access to the owner's unit;

(B) suspend a unit owner’s right to vote; or

&)prevent-a-uni

3 (C) withhold services provided to a unit or a unit owner by the association
if the effect of withholding the service would be to endanger the health, safety, or property of any
person; and

(7) may-exereise shall have all other powers that may be exercised in this state by
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organizations of the same type as the association.

' (b) The exeeutive board of directors may determine whether to take enforcement action by
exercising the association’s power to impose sanctions or commencing an action for a violation of
the declaration, bylaws, and rules, including whether to compromise any claim for unpaid
assessments or other claim made by or against it. The exeeutive board of directors does nothavea
duty to take enforcement action if it determines that, under the facts and circumstances presented:

(1) the aséociation’ s legal position does not justify taking any or further enforcement
‘action;

(2) the covenant, restriction, or rule being enforced is, or is likely to be construed as,
inconsistent with law;

(3) although a violation may exist or may have occurred, it is not so material as to be
objectionable to a reasonable person or to justify expending the association's resources; or

(4) itis notinthe agsociation's bes1; interests to pursue an enforcement action.

(c) The exeeutive-beard's board of director’s decision under subsection (b} not to pursue

enforcement under one set of circumstances does not prevent the exeeutive board of directors from
taking enforcement action under another set of circumstances, but the exeecntive board of directors
may not be arbitrary or capricious in taking enforcement action.

(d) Unless expressly prohibited by the declaration. an association shall have the power to

borrow money and assign its right to future income, including the right to receive assessments, as

provided in this subsection.

At least fourteen davs prior to entering into any loan agreement on behalf of the association,

the board of directors shall disclose to all unit holders the amount and terms of the loan and the

estimated effect of such loan on any common €Xpense assessment. Unit owners shall then have a

reasonable opportunity to submit comments to the board of directors with respect to such loan.
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If the board of directors proposes to enter into a loan agreement on behalf of the association

and to assign the right to future income as security for such Ioan pursuant to this section, unit owners

. of units to which at least a majority of the votes in an association are allocated, or anv larger

percentage or fraction stated in the declaration, must vote in favor of or agree to such assignment.

Kansas Comment

The Committee struck the phrase “executive board” and inserted the phrase “board of
directors” in lieu thereof at a number of places in the section. The Comumittee also struck subsection
(2)(6)(C) of the uniform act because it is the position of the Commiittee that if a unit owner fails to
pay an assessment, he or she should not be eligible to seck election as a director or officer of the
association.

Some provisions have been changed to replace “may” with “shall have the power,” in order
to make clear that the power is mandatory, although it need not be exercised.

The Committee added a new subsection (d) which allows associations to borrow money and
assign its right to future income, including the right to receive assessments, unless such practice is
expressly prohibited by the declaration

Subsections (a), (b) and (c) are mandatory. Subsection (d) is a default provision.

ULC Comment

This section contains a shortened list of powers of the association, when compared to Section
3-102 of the Uniform Common Interest Ownership Act. It assumes the declaration may have
provisions listing a variety of other enumerated powers. The important point is that the powers listed
in this section may not be limited in the governing instruments.

Section 8(a)(6) allows the executive board to “suspend and right or privilege of a unit owner
that fails to pay an assessment”; this is similar to statutes in other States; compare, e¢.g., North
Carolina § 47F-3-102 (11). However, unlike other States, Section 3-102 (a)(19) specifically
precludes suspending the right to vote or the right to run for an association office if a unit owner has
not paid her assessments.

Subsection (b) addresses the important question of whether the Association may “selectively
enforce” its rules or whether it is obliged to enforce the rules to the letter in every instance, at the risk
of being found by a court to have failed to meet its fiduciary duties, or to have waived its right to
enforce the rules in some future instance as a consequence of its failure to enforce the rules in this
instance. ‘

In evaluating the alternative outcomes here, the extreme positions are clear. On the one hand,
one could assert that the Board’s obligation is to strictly enforce or attempt to enforce every alleged
breach of the rules, so that the board can never be accused of selective enforcement, favoritism,
breach of duty, or waiver.

Alternatively, the board could be held free of any obligation to enforee at any time, without in
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any way constraining its ability to enforce the same rules at a Jater time against the same or different
persons in those cases where the board decided it would do so.

In the middle is a rule of law that would guide the Board’s exercise of discretion. There are a
number of theoretical standards that might guide the Board’s discretion; they include: (1) the
‘business judgment rule’; (i) arbitrary and capricious; (iii) reasonableness; (iv) bad faith; (v)
discriminatory or other improper purposes; (vi) “best interests of the association”™; (vil) “good
cause”; ot (viii) perhaps the Latin maxim “De minimus non curat lex” —the notion that “the law does
not care about insignificant matters.”

There have also been legislative proposals in various states in response to the issue of
discretionary rules enforcement, although there does not appear to be a consensus position. Several
of those proposals were considered by the drafters.

The text in subsection (b) represents a middle position to guide an Executive Board as it
considers whether or how to enforce a particular rule. The text identifies those circumstances where
the Board might conclude, in any given case, not to enforce the rules as they have been drafted.
These criteria are premised, of course, in all instances on the recognition that the decision-making
process of the Executive Board is subject to the “Business Judgment Rule”; see Comments to
Section 9.

In those circumstances where the Board declines to enforce a rule, nothing in this Act
precludes an individual unit owner from seeking independently to enforce the rules in a particular
instance pursuant to Section 21.

While subsection (f) deals with the executive board’s discretion in enforcing its rules in any
single instance, subsection (g) states the basic principle that the board’s decision in one instance is
not binding in another future instance, under another set of circumstances. At the same time, the
subsection emphasizes that the Board may not act in an arbitrary or capricious fashion.

As with every provision of this Act, Section 22 makes clear that “principles of law and
equity...supplement the provisions of this Act, except to the extent inconsistent with this Act”. In the
case of Section 8(g), it is clear that other principles of law and equity, including the law of waiver
and course of performance, would supplement this section. Such principles have often been applied
by courts in appropriate circumstances as they consider the extent to which an absence of
enforcement over time has modified recorded covenants affecting real estate, and this Act does not
modify those principles, except as stated in (g).
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SECTION 9. EXECUTIVE BOARD OF DIRECTORS; MEMBERS AND OFFICERS.

(@) In the performance of their duties, officers and members of the exeeutive board of
directors appointed by the declarant shall exercise the degree of care and 'loyalty to the association ‘
required of a trustee. Officers and members of the exeeutive board of directors not appointed by the
declarant shall exercise the degree of care and loyalty to the association required of an officer or
director of a corporation organized, and are subject to the conflict of interest rules governing
directors and officers, under {insertreference-to-state nonprofitcorperationlaw] existing law. The
standards of care and loyalty described in this section apply regardless of the form in which the
association is organized.

(b) Anassociation shall have anexecutive a board of directors created in accordance with its
declaration or bylaws. Except as otherwise provided in the declaration, the bylaws, subsection (c), or
other provisions of this act, the exeeutive board of directors acts on behalf of the association.

(c) The exeeutive board of directors may not:

(1) amend the declaration except as provided by law other than this act;
(2) amend the bylaws;
(3) terminate the common interest community;

(4) elect members of the exeeutive board of directors, but may fill vacancies in its

membership for the unexpired portion of any term or, if earlier, until the next regularly scheduled
election of exeeutive board of director’s members; or

(5) determine the qualifications, powers, duties, or terms of office of exeeutive board

of director’s members.

-4G~



Kansas Comment

A number of references to “board of directors™ have been changed to “executive board”.

The bracketed phrase relating to “nonprofit corporation law” was not included and the phrase
“existing law” was inserted instead.

In subsection (a) the uniform act contemplates a reference to the state’s nonprofit corporation
law be inserted. In Kansas the nonprofit corporation law does not appear in a separate article or in
separate sections of the Corporation Code. Rather it is scattered throughout the Code, with sections
of the Code frequently containing subsections relating to nonprofit corporations.

All provisions of this section are mandatory. The Committee inserted the language “existing
law” which is intended to reference relevant statutory and case law.

ULC Comment

1. Subsection (a) makes members of the executive board appointed by the declarant liable as
trustees of the unit owners with respect to their actions or omissions as members of the board. This
provision imposes a very high standard of duty because the board is vested with great power over the
property interests of unit owners, and because there is a great potential for conflicts of interest
between the unit owners and the declarant.

2. Subsection (a) is intended to conform the Act to expectations of owners, members of
executive boards, and courts. The duty owed by an elected member of an executive board ought to
parallel the standard imposed on directors of nonprofit corporations. By making reference to the
nonprofit corporate model, members will also obtain the benefits of the business judgment rule, now
commonly applied by courts in the nonprofit context; see, for example, Levandusky v. One Fifth
Avenue Apartment Corp., 75 N.Y.2d 530 (1990).

The Act relies on the business judgment rule as the basis for evaluating the actions of the
Board. “As long as directors of a corporation decide matters rationally, honestly, and without a
disabling conflict of interest, the decision will not be reviewed by the courts.” Atkins v. Hibernia
Corp., 182 F3d 320, 324, (5ﬂl cir. 1999) quoted in Block, Barton & Radin, The Business Judgment
Rule, (5% ed. 1998) in 2002 Supp. Page 6.

The business judgment rule is a tool of judicial review, not a standard of conduct. The rule
(1) shields directors from liability and protects decisions made by directors when the rule’s
elements — a business decision, disinterestedness, and independence, due care, good faith and
no abuse of discretion — are present and a challenged decision does not constitute fraud,
illegality, ultra-vires conduct or waste, and (2) creates a presumption that directors have acted
in accordance with each of the elements of the rule.

[Block et al at page 110.] In its 2007 decision, the Supr'eme Court of New Jersey confirmed the
continuing vitality of the business judgment rule as the basis for evaluating the activities of the
executive board of a unit owners association. See Committee for a Better Twin Rivers v. Twin
Rivers Homeowners Association, 192 N.J. 344; 929 A.2d 1060 (2007); the decision is expected to be
widely followed.

The “fiduciary” standard of care for declarant-appointed directors is appropriate. The law
contemplates many forms of fiduciary relationships; among them, the trustee’s duty is the highest.
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SECTION 10. BYLAWS.
(a) The bylaws of the association must:

(1) provide the number of members of the exeeutive board of directors and the titles
of the officers of the association;

(2) provide for election by the exeeutive board of directors or, if the declaration
requires, by the unit owners, of a president, treasurer, secretary, and any other officers of the
association the bylaws specify;

(3) specify the qualifications, powers and duties, terms of office, an;i manner of
electing and removing exeeutive board of director’s members and officers and filling vacancies;

(4) specify the powers the exeeuntive board of directors or officers may delegate to
other persons or to a managing agent;

(5) specify the officers who may prepare, execute, certify, and record amendments to
the declaration on behalf of the association;

(6) specify a method for the unit owners to amend the bylaws;

(7) contain any provision necessary to satisfy requirements in this act or the
declaration concerning meetings, voting, quorums, and other activities of the association; and

(8) provide for any matter required by law of this state other than this act to appear in
the bylaws of organizations of the same type as the association.

(b) Subject to the declaration and this act, the bylaws may provide for any other necessary or

appropriate matters, including matters that could be adopted as rules.
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Kansas Comment

A number of references to “executive board” have been changed to “board of directors.”
Subsection (a) is mandatory. Subsection (b) is a default section.

ULC Comment

1. Because the Act does not require the recordation of bylaws, it is contemplated that
unrecorded bylaws will set forth only matters relating to the internal operations of the association and
various “housekeeping’” matters with respect to the common interest community. The Act requires
specific matters to be set forth in the recorded declaration and not in the bylaws, unless the bylaws
are to be recorded as an exhibit to the declaration.

2. The Act does not prevent the bylaws from permitting the executive board to delegate all its
powers to a manager or to another entity. Whether or not such a delegation were to take place, the
law of principal and agent would apply to that relationship, and the executive board would remain
responsible for fulfillment of its duties imposed under this Act.

3. As the definition of the term “bylaws” makes clear, the bylaws are intended to address
procedural matters affecting the governance of the association. They are not intended to contain
matters that might affect title to real property nor any of the covenants restricting the use of the units
or the common property. That is one of the primary reasons why the Act requires that the declaration
be recorded on the land records, while the bylaws need not be recorded.

4. The bylaws might includé a broad range of qualifications for directors and officers. This
Act neither imposes constraints on what these qualifications might be or mandates any such
qualifications, other than the requirement that, after the period of declarant control ends, a majority
of directors must be unit owners. Other law, of course, such as laws prohibiting various forms of
discrimination, may independently impose limits on permissible qualifications.

5. Section 10(a)(6) requires the bylaws to state a method by which the unit owners may
amend the bylaws. This provision complements the text in Section 9(c)(2)that precludes the
executive board from amending the bylaws.
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SECTION 11. UNIT OWNER MEETINGS.

(a) An association shall hold a meeting of unit owners annually at a time, date, and place
stated 1n or fixed in accordance with the bylaws.

(b) An association shall hold a special meeting of unit owners to address any matter affecting
the common interest community or the association if its president, a majority of the exeeutive board
of directors or unit owners having at least 20 25 percent, or any lower percentage specified in the
bylaws, of the votes in the association request that the secretary call the meeting. If the association
does not notify unit owners of a special meeting within 30 days after the requisite number or
percentage of unit owners request the secretary to do so, the requesting members may directly notify
all the unit owners of the meeting. Only matters described in the meeting noticé required by
subsection (c) may be considered at a special meeting.

(c) An association shall notify unit owners of the time, date, and place of each annual and
special unit owners meeting not less than 10 days or more than 60 days before the meeting date.
Notice may be by any method reasonably calculated to provide notice to the person. The notice for
any meeting must state the time, date, and place of the meeting and the items on the agenda,
including:

(1) astatement of the general nature of any proposed amendment to the declaration or
bylaws;

(2) any budget proposals or changes; and

(3) any proposal to remove an officer or member of the exeeutive board of directqrs.

(d) The minimum time to give notice required by subsection (c) may be reduced or waived
for a meeting called to deal with an emergency.

(e) Unit owners must be given a reasonable opportunify at any meeting to comment regarding
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any matter affecting the common interest community or the association.
(f) The declaration or bylaws may allow for meetings of unit owners to be conducted by

telephonic, video, or other conferencing process, if the alternative process is consistent with Section

12(g).

Kansas Comment

The Committee inserted the phrase “board of directors™ in lieu of “executive board” where it
appeared in this section.

In subsection (b), the requirement that an association hold a special meeting of the unit
owners to address any matter affecting the common interest community or the association, if unit
owners having at least 20 percent of the votes in the association request the secretary to call a
meeting, was amended by changing the 20 percent requirement to 25 percent. It was the experience
of members of the Committee that the 25 percent number is common in bylaws and rather than
require changes to a number of bylaws, that the requirement should be raised to 25 percent.

In subsection (¢) the phrase “proposals or” was inserted to make the subsection consistent
with revised section 19.

With the exception of subsection (f), the provisions of this section are mandatory.

ULC Comment

1. This section imposes a variety of requirements dealing exclusively with unit owner
meetings, while Section 12 contains new “open meeting” requirements for executive board meetings
and meetings of committees which are authorized to act for the Board.

2. The section contains several provisions designed fo enhance unit owner participation in
unit owner meetings. For example, paragraph (e) requires that unit owners be provided the
opportunity to address the executive board during each meeting of the unit owners. While this
provision is an important part of the democratization process in community associations, it is
implicit that the officers and executive board members have the inherent right to establish reasonable
controls over the behavior of unit owners during the meetings. Thus, for example, the board could
prevent unit owners from interrupting the regular conduct of business and the time of other speakers,
and could, as well, set reasonable limits on the number of speakers at any one meeting, the
repetitiveness of unit owner comments, and the aggregate time that unit owners may consume during
the meeting.

3. Subsection (b) provides that, with respect to special meetings of the unit owners, “only
matters described in the meeting notice...may be considered at” that meeting The purpose of limiting
the agenda of a special meeting to the subjects identified in the notice is to allow a member, who has
no concern about the items listed in the notice, to decide not to attend the meeting, secure in the
knowledge that other topics cannot be raised and voted on without his or her knowledge. A generic
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heading such as “New Business” would not be sufficient to permit items to be taken up if they were
not otherwise described in the notice. In contrast, of course, at an annual meeting, unit owners are
entitled to consider any matter, whether or not on an agenda.

4. Subsection (c) details the procedures and minimum content of the notice sent to unit
owners. Importantly, the notice must contain “a statement of the general nature of any proposed
. amendment to the declaration or bylaws,” rather than containing the precise text of any proposed
amendment. Thus, the unit owners are entitled to make germane amendments to whatever text is
proposed at the meeting; they are not bound to a “yes” or “no” vote on text fixed in that notice.

5. Experience demonstrates that the “town meeting” model for unit owner meetings — where
only those persons physically present at a meeting of unit owners may vote — is no longer suited to a
considerable mumber of communities, particularly larger communities and communities made up
largely of second homes. Section 14 of this act complements this section; it greatly expands the
available procedures for voting, to include absentee ballots and voting without a meeting by
electronic means or paper ballots.

6. Section (f) contemplates that the declaration or bylaw may provide for unit owners to
“meet™ “by telephonic, video or other conferencing method...,” so long as such meetings enable
sufficient unit owner participation.

7. Subsection (g) provides that meetings of the association must be conducted in accordance
with Robert’s Rules of Order unless the bylaws otherwise provide. As a consequence of this default
rule, it is not necessary for this Act to address a range of procedural issues and, in the normal
situation, it will be unnecessary for the association to adopt detailed meeting procedures, either in the
bylaws or in separate rules.

By way of example, we might assume that a regularly scheduled unit owners’ meeting was
properly noticed and held, but that a quorum was not present. In that case, the procedural issue is
presented as to whether that meeting might be recessed in these circumstances to enable solicitation
of more attendance, or proxies, in order to conduct business. The statute might be drafted to address
the issue, either directly or by requiring the bylaws to address it. The default rule of relying on
Robert’s Rules, however, completely resolves the issue, by expressly permitting a recess in these
circumstances. See Robert’s Rules of Order Newly Revised (10™ ed. 2000) at 336-37.

Of course, it may be that the board of an association may prefer a more simplified set of
meeting procedures. The bylaws could be amended to adopt such procedure, and many models are
available. See, e.g., Nagle, Meetings and Elections: How Community Associations Exercise
Democracy (CAI Press, 2005).
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SECTION 12. MEETINGS OF EXECUTIVE BOARD OF DIRECTORS AND

COMMITTEES.
(@) Meetings of the exeeutive board of directors and committees of the association

authorized to act for the association must be open to the unit owners except during executive
sessions. The exeeutive board of directors and those committees may hold an executive session only
during a regular or special meeting of the board or a committee. No final vote or action may be taken
durihg an executive session. An executive session may be held only to:

(1) consult with the association’s attorney concerning legal matters;

(2) discuss existing or potential litigation or mediation, arbitration, 61- administrative
proceedings;

(3) discuss labor or personnel matters;

(4) discuss contracts, leases, and other commercial transactions to purchase or provide
goods or services currently being negotiated, including the review of bids or proposals, if premature
general knowledge of those matters would place the association at a disadvantage; or

(5) prevent public knowledge of the matter to be discussed if the executive board of
directors or committee determines that public knowledge would violate the privacy of any person.

(b) For purposes of this section, a gathering of board membess of directors at which the board
members do not conduct association business is not a meeting of the exeeative board of directors.
The executive board of directors and its members may not use incidental or social gatherings of
board members or any other method to evade the open meeting requirements of this section.

(c) During the period of declarant control, the exeeutive board of directors shall meet at least
four times a year. At least one of those meetings must be held at the common interest community or
at a place convenient to the community. After termination of the period of declarant control, the

board of directors shall meet at least once a vear. all All executive board of director’s meetings must |
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be at the common interest community or at a place convenient to the community unless the unit
owners amend the bylaws to var.y the location of those meetings. |

(d) At each exeeutive board of director’s meeting; the exeeutive board shall provide a
reasonable opportunity for unit owners to comment regarding any matter affecting the common
interest community and the association.

() Unless the meeting is included in a schedule given to the unit owners or the meeting is
called to deal with an emergency, the secretary or other officer specified in the bylaws shall give
notice of each exeentive board of directors meeting to each boarci member and to the unit owners.

state the time, date, place, and

The notice must be-g

agenda of the meeting and. except as provided in sections 11(c) and 19, be given at least five days

prior to the meeting date.

(f) If any materials are distributed to the exeeutive board of directors before the meeting, the
executive board at the same time shall make copies of those materials reasonably available to unit
owners, except that the board need not make available copies of unapproved minutes or materials
that are to be considered in executive session.

(2) Unless the declaration or bylaws otherwise provide, the exeeutive board of directors may

~meet by telephonic, video, or other conferencing process if:

(1) the meeting noti;:e states the conferencing process to be used and provides
information explaining how unit owners may participate in the conference directly or by meeting ata
central location or conference connection; and

(2) the process provides all unit owners the opportunity to hear or perceive the
discussion and to comment as provided in subsection (d).

(h) After termination of any period when the declarant controls the association, unit owners
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may amend the bylaws to vary the procedures for meetings described in subsection (g).

(i) Imstead During the period of declarant control, instead of meeting, the exeesutive board of
directors may act by unanimous consent as documented in a record authenticated by all its members.
The secretary promptly shall give notice to all unit owners of any action taken by unanimous consent.
After termination of tﬁe period of declarant control, the exeeutive board of directors may act by
unanimous consent only to undertake ministerial actions or to implement actions previously taken at
a meeting of the exeeutive board.

(j) Even if an action by the exeeutive board of directors is not in compliance with this
section, it is valid unless set aside by a court. A challenge to the validity of an action of the exeeutive
board of directors for failure to comply with this section may not be brought more than 60 days after
the minutes of the exeeutive board of directors of the meeting at which the action was taken are

approved or the record of that action is distributed to unit owners, whichever is [ater.

Kansas Comment

The section was amended in a number of places by striking “executive board” and inserting
“board of directors.”

Tn subsection (c), the Committee inserted language to clarify that, after the period of declarant
control, the board of directors is required to meet at least once a year.

In subsection (¢), the Committee reduced the requirement that notice for a meeting must be
given at least 10 days before the meeting to 5 days, unless the meeting involves budgetary matters
pursuant to sections 11(c) and 19.

In subsection (i), theé Committee clarified that the authority of the board to act by unanimous
consent is available only during the period of declarant control.

All of the subsections of this section are mandatory, with the exception of subsection (g),
which is a default provision. '

TUL.C Comment

1. This section sets out a series of “open meeting” requirements for meetings of the executive
board and any committees to which the board has delegated authority. The provisions are generally
consistent with several existing state statutes; see, e.g., Virginia Stat. Ann. § 55-5 10.1. The
highlights of the section are these:
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First, the section provides gencrally that all meetings of the executive committee (except
executive sessions) must be open to unit owners. To make this right meaningful, the section requires
that unit owners be given notice of those meetings, access to the same materials provided to
members of the executive board, and the right to speak at executive board meetings.

Second, while the executive board may meet in executive session, the purposes for which
such meetings may be held, and the permissible outcomes of those meetings are considerably
limited. Such sessions may only be held in conjunction with a regular or special meeting of the
executive board (and therefore noticed to unit owners); no final vote or action may be taken during
an executive session; and the purposes for which an executive session may be held are considerably
circumscribed.

Third, the Act provides that the board and its members “may not use incidental or social
gatherings of board members or any other method to evade™ the open meeting requirements of this
section.

Fourth, the Act mandates that the executive board meet at least four times a year, and that
those meetings “must be at” or “at a place convenient to” the common interest community.

Fifth, while the executive board may meet telephonically, by video or other conferencing
method, it may only do so if unit owners have a means to participate in that conference and hear or
perceive the proceedings.

Sixth, while the executive board may act without a meeting by unanimous written consent—a
procedure uniformly allowed by all corporate statutes — they may do so after the period of declarant
control “only to undertake ministerial actions or to implement actions previously taken at a meeting
of the executive board.”

2. Subsection (e) does provide that the need for notice to unit owners of executive board
meetings may be avoided in the event of an “emergency”. While the Act does not define that term,
the concept plainly includes the notion of “immediate irreparable harm™ or other circumstances.
where the board must act promptly to either avoid an adverse outcome or avoid failing to take
advantage of an opportunity. “Emergency” includes the further notion that there is insufficient time
from the time the issue came to the attention of the directors to give complete notice to owners.

3. Subsection (j) seeks to strike a balance between the open meeting requirements of
subsection (b) and the legitimate expectations of third parties who may rely on the action of an
executive board that, in hindsight, was taken without complying with the notice or other constraints
imposed on executive board actions by this section. Under this section, a decision of the executive
board will be insulated from challenge because of defective notice to unit owners or other failure if
the challenge is not brought within 60 days after the minutes of the executive board at which the
action is taken are distributed, or those minutes are approved, whichever is later.
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SECTION 13. QUORUM.

(a) Unless the bylaws otherwise provide, a quorum is present throughout any meeting of the
unit owners if peréons entitled to cast 20 percent of the votes in the association:

(1) are 'pfesent in person or by proxy at the beginning of the meeting;

(2) bave cast absentee ballots solicited in accordance with the association’s
procedures which have been delivered to the secretary in a timely manner; or

(3) are present by any combination of paragraphs (1) and (2).

(b) Unless the bylaws specify a larger number, a quorum of the exeeutive board of directors
is present for purposes of determining the validity of any action taken at a meeting of the exeeutive
board of directors only if individuals entitled to cast a majority of the votes on that board are present
at the time a vote regarding that action is taken. If a quorum is present when a vote is taken, the
affirmative vote of a majority of the board members present is the act of the exeewtive board of
directors unless a greater vote is required by the declaration or bylaws.

(b) Except as otherwise provided in the bylaws, meetings of the association must be

conducted in accordance with the most recent edition of Roberts’ Rules of Order Newly Revised.

Kansas Comment

Reference to “board of directors” has been substituted for “executive board” where it

appears.
All subsections in this section are default provisions.

ULC Comment

Mandatory quorum requirements lower than 50 percent for meetings of the association are
often justified because of the common difficulty of inducing unit owners to attend meetings. The
problem is particularly acute in the case of resort common interest communities where many owners
may reside elsewhere, often at considerable distances, for most of the year.
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SECTION 14. VOTING; PROXIES; BALLOTS.

(a) Unless prohibited or limited by the declaration or bylaws, unit owners may vote at a
meeting in person, by absentee ballot pursuant to subsection (b)(4), by aproxy pursuant to subsection
(c), or, when a vote is éonducted without a meeting, by electronic or paper ballot pursuant to
subsection (d).

(b) At Unless conirary provisions of the declaration or bylaws so provide, at a meeting of

unit owners the following requirements apply:

(1) Unit owners who are present in person may vote by voice vote, show of hands,
standing, or any other method for detemliﬁjng the votes of unit owners, as designated by the person
presiding at the meeting,

(2) If only one of several owners of a unit is present, that owner is entitled to cast all
the votes allocated to that unit. If more than one of the owners are present, the votes allocated to that
unit may be cast only in accordance W1th the agreement of a majority in interest of the owners, unless
the declaration expressly provides otherwise. There is majority agreement if any one of the owners
casts the votes allocated to the unit without protest being made promptly to the person presiding over
the meeting by any of the other owners of the unit.

(3) Unless a greater number or fraction of the votes in the association is required by
this act or the declaration, a majority of the votes cast determines the outcome of any action of the
association.

(4) Subject to subsection (a), a unit owner may vote by absentee ballot without being
present at the meeting. The association promptly shall deliver an absentee ballot to an owner that
requests it if the request is made at least three days before the scheduled meeting. Votes cast by

absentee ballot must be included in the tally of a vote taken at that meeting.
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(5) When a unit owner votes by absentee ballot, the association must be able to verify
that the ballot is cast by the unit owner having the right to do so.
(c) Except as otherwise provided in the declaration or bylaws, the following requirements
apply with respect to proxy voting:
(1) Votes allocated to a unit may be cast pursuant to a directed or undirected proxy
duly executed by a unit owner.
(2) If aunit is owned by more than one person, each owner of the unit may vote or
register protest to the casting of votes by the other owners of the unit through a duly executed proxy.
(3) A unit owner may revoke a proxy given pursuant to this section only by actual
notice of revocation to the person presiding over a meeting of the association.
(4) A proxy is void if it is not dated or purports to be revocable without notice.
(5) A proxy is valid only for the meeting at which it is cast and any recessed session
of that meeting.
(6) A person may not cast undirected proxies representing more than 15 percent of
the votes in the association.
(d) Unless prohibited or limited by the declaration or bylaws, an association may conduct a

vote without a meeting. In-that-event; If a vote without a meeting is permitted and used, the

following requirements apply:
(1) The association shall notify the unit owners that the vote will be taken by ballot.
(2) The association shall deliver a paper or electronic ballot to every unit owner

entitled to vote on the matter.

(3} The ballot must set forth each proposed action and provide an opportunity to vote

for or against the action.
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(4) When the association delivers the ballots, it shall also:

(A) indicate the number of responses needed to meet the quorum
requirements;

(B) state the percent of votés necessary to approve each matter other than
election of directors;

(C) specify the time and date by which a ballot must be delivered to the
association to be counted, which time and date may not be fewer than three days after the date the
association delivers the ballot; and

(D) describe the time, date, and manner by which unit owners wishing to
deliver information to all unit owners regarding the subject of the vote may do so.

(5) Except as otherwise provided in the declaration or bylaws, a ballot is not revoked
after delivery to the association by death or disability or attempted revocation by the person that cast
that vote.

(6) Approval by ballot pursuant to this subsection is valid only if the number of votes
cast by ballot ecjuals or exceeds the quorum required to be present at a meeting authorizing the
action.

(e) Ifthe declaration requires that votes on specified matters affecting the common interest
community be cast by lessees rather than unit owners of leased units:

(1) this section applies to lessees as if they were unit owners;

(2) unit owners that have leased their units to other persons may not cast votes on
those specified matters; and

(3) lessees are entitled to notice of meetings, access to récords, and other rights

respecting those matters as if they were unit owners.
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(f) Unit owners must also be given notice of all meetings at which lessees are entitled to

vote.
(g) Votes allocated to a unit owned by the association must be cast in any vote of the unit

owners in the same proportion as the votes cast on the matter by unit owners other than the

association.

Kansas Comment

Subsection (d) was amended by striking “In that event” and inserting “If a vote without a
meeting is permitted and used™ to more clearly state the situation in which the requirements apply.

Subsections (a), (b) and (c) are default subsections. Subsections (f) and (g) arc mandatory.
Subsections (d) and () are default subsections which contain mandatory requirements.

ULC Comment

1. Subsection () addresses an increasingly important matter in the governance of
common interest communities: the role of tenants occupying units owned by investors or other
persons. Most present statutes require voting by owners in the association. However, it may be
desirable to give lessees, rather than lessors, of units the right to vote on issues involving day-to-
day operation both because the lessces may have a greater interest than the lessors and because it
is desirable to have lessees feel they are an integral part of the common interest community.

2. This section contains provisions enabling unit owners to cast ballots in several ways
besides during a physical meeting of the unit owners. It offers a very broad range of voting
options.

The current text incorporates both existing and proposed laws from a significant number
of states’ corporate and common interest community statutes, as well as existing provisions of
the Model Nonstock Corporation Act, and proposed amendments to that model act that were
pending at the time this Act was promulgated.

3. Section 14(d) permits voting by ballot without the need for a meeting; it borrows
significantly from Florida statutes governing the election of directors of the unit owners
association; see Fla. Gen. Stat. 718.112 (Bylaws) (2)(d)2, 3.

4. Proxy voting has been the subject of some controversy in the states, primarily as a
consequence of some unit owners seeking to collect very large numbers of undirected proxies to
be cast at meetings where contested matters are to be voted on. While the declaration and bylaws
may impose further restrictions on proxy voting, this section imposes only two: subsection (c)(5)
limits the validity of a proxy only to the meeting at which it is cast; and (c)(6) limits the proxies
that any one person may cast to a percent set by statute.
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5. Subsection {g) confirms that votes allocated to units owned by the association will be
counted towards the quorum for any meeting, but will otherwise not affect the outcome of the
voting by other unit owners.
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ORIGINAL SECTION 15. LIMITATIONS-ON-FORECELOSURE: (a)-Regardless-of
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Kansas Comment
The Committee struck original section 15 of the uniform act which related to limitations

on foreclosure. It is the opinion of the Commitiee that Kansas statutory and case law on
foreclosure is well established and such a section is unnecessary.
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SECTION 1615. ASSOCIATION RECORDS.

(a) The association, or its agents, must retain the following for five years unless otherwise

provided:

(1) detailed records of receipts and expenditures affecting the operation and
administration of the association and o;cher appropriate accounting records;

(2) minutes of all meetings of its unit owners and exeeutive board of directors other
than executive sessions, a record of all actions taken by the unit owners or executive board of
directors without a meeting, and a record of all actions taken by a committeé in place of the
exeentive board of directors on behalf of the association;

(3) the names of unit owners in a form that permits preparation of alist of the names
of all unit owners and the addresses at which the association communicates with them, in
alphabetical order showing the number of votes each owner is entitled to cast;

(4) its original or restated organizational documents, if required by law other than this
act, bylaws and all amendments to them, and all rules currently in effect;

(5) all financial statements and tax returns of the association for the past three years;

(6) a list of the names and addresses of its current exeeutive board of director’s
members and officers;

(7) its most recent annual report delivered to the Secretary of State, if any;

(8) financial and other records sufficiently detailed to enable the association to
comply with other requirements of law;

(9) copies of current contracts to which it is a party;

(10) records of exeeutive board of directors or committee actions to approve or deny

any requests for design or architectural approval from unit owners; and
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(11) ballots, proxies, and other records related to voting by unit owners for one year
after the election, action, or vote to which they relate.
(b) Subject to subsections (c) arnd{(d) through (g), all records retained by an association must
be available for examination and copying by a unit owner or the owner's authorized agent:
(1) during reasonable business hours or at a mutually convenient time and location;
and
(2) upon Hfive} 10 days’ written notice in-arecord reasonably identifying the specific
records of the association requested.
(c) Records retained by an association may be withheld from inspection and copying to the
extent that they concern:
(1) personnel, salary, and medical records relating to specific individuals;
(2) contracts, leases, and other commercial transactions to purchase or provide goods
or services currently being negotiated;
(3) existing or potential litigation or mediation, arbitration, or administrative

proceedings;

(4) existing or potential matters involving federal, state, or local administrative or
other formal proceedings before a governmental tribunal for enforcement of the declaration, bylaws,

or rules;

(5) communications with the association's attorney which are otherwise protected by
the attorney-client privilege or the attorney work- product doctrine;
(6) information the disclosure of which would violate law other than this [act];

(7) records of an executive session of the exeeutive board of directors; or
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(8) individual unit files other than those of the requesting owner.
(d) An association may charge a reasonable fee for providing copies of any records under
this section and for supervising the unit owner’s inspection. |
(e) A right to copy records under this section includes the right to receive copies by
photocopying or other means, including copies through an electronic transmission if available upon

request by the unit owner. Copied records may be used for any reasonable purposes other than for

commercial purposes.

(f) An association is not obligated to compile or synthesize information.

Kansas Comment

In this section 15 (which was section 16 of the UCIOBORA), the Committee struck
“executive board” and inserted “board of directors” where it appeared. In subsection (a), the
Committee included the association’s agents among those who must retain records and limited the
amount of time records must be retained to five years, unless otherwise provided.

In subsection (b), the Committee expanded the application of the remainder of the section to
records retained by the association which must be available for examination. Also, in subsection (b),
the Committee expanded from five to 10 days the amount of written notice required to request such
records. Because some records may be stored off-premises, it is the opinion of the Committee that
additional time could be necessary to obtain those records.

Subsection (&) was amended to make a positive statement that copied records may be used for
any reasonable purpose other than commercial purposes.

Subsection (g) was stricken because it is replaced by the new language in subsection (e).

All provisions of this section are mandatory.

ULC Comment

1. There are two significant policy issues connected with the association’s records: first, what
records the association must retain, and second, who has access to those records. This section
addresses both issues.

The sections provisions are generally consistent with the cognate provisions of the Revised
Model Nonstock Corporation Act, supplemented by specific provisions from other more modern
State enactments and proposals in the homes association field. In this Jatter regard, the amendments,
for example, authorize a unit owner to have access to a mailing list of unit owners, although the
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association may retain the right to mail materials to unit owners at their last known addresses, in
order to maintain the unit owners’ privacy; and (ii) insure that minutes of all meetings must be kept.

2. Subsection (a) outlines the records that the Association must retain. The subsection
generally avoids any substantive requirements as to how the Association’s financial records are to be
maintained, relying simply on the obligation to retain “detailed records of receipts” and “appropriate
accountg records,” “all financial statements and tax returns for the past 3 years” and, as in the
original Act, “financial and other records sufficiently detailed to enable the association” to comply
with law. The Act rejects any proposal that it require records to be maintained in accordance with
“generally accepted accounting principles™; there are simply too many associations for which that
would be an unnecessary and burdensome requirement.

4. The rules of various Bar associations make it imprudent for this Act to characterize the
files of an aftorney representing the association as property of the association and thereafter to assert
that those files are nevertheless exempt from disclosure. For that reason, the Act does not address the
status of an attorney’s records, but subsection (c)(5)does make clear that communications with the
association’s attorney will generally be exempt from disclosure.

5. Many associations, especially smaller ones, may not have a complete set of records going
back to the first organization of the association. This may be attributable fo many reasons, and often
are not the fault of the association or its current lcadership. For example, the original declarant may
not keep adequate records or may have failed to turn them over at transition. Managers may fail to
turn records over when their contracts expite or are terminated.

4 In either of these cases, the cost of suing to obtain the missing records is prohibitive, or
certainly out of proportion to the loss or inconvenience caused by the missing documents. In many
smaller communities, the minutes and other non-financial records are kept by a volunteer officer of
the association, If someone dies, is taken ill or moves away, the records are often lost. While this
reality may impede the practical realization of the requirements in this Act, a goal of the section
would be that over time, those “ancient” records may become of less practical importance in older
associations, while newer associations will be guided by the requirements of this Section to adopt
sound record keeping practices from the outset.

6. Subsection (b)(1) permits the parties to agree on a mutually acceptable time and place for
the inspection of the records. If they do not agree, the subsection provides that the inspection shall
take place “during reasonable business hours or at a mutually convenient time and location.” Another
concern has to do with smaller self-managed associations where the records may be kept by a unit
owner who works during the day. If the volunteer treasurer cannot easily leave his or her job during
the day to meet with a unit owner, it may be unreasonable to insist that the unit owner, or the unit
owner’s attorney or accountant, have the power to make the treasurer take a day off from work.
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SECTION 1716. RULES.
(a) Before adopting, amending, or repealing any rule, the exeeutive board of directors shall
give all unit owners notice of:
(1) its intention to adopt, amend, or repeal a rule and provide the text of the rule or
the proposed change; and
(2) a ciate on which the exeeutive board of directors will act on the proposed rule or
amendment after considering comments from unit owners. |

(b) Following adoption, amendment, or repeal of a rule, the association shall notify the unit
owners of its action and provide a copy of any new or revised rule.

(c) An association may adopt rules to establish and enforce construction and design criteria
and aesthetic standards if the declaration so provides. If the declaration so provides, the association
shall adopt procedures for enforcement of those standards and for approval of construction
applications, including a reasonable time within which the association must act after an application is
submitted and the consequences of its failure to act.

(d) A rule regulating display of the flag of the United States must be consistent with federal
law. In addition, the association may not prohibit display on a unit or on a limited common element
adjoining a unit of the flag of this state, or signs regarding candidates for public or association office
or ballot questions; .butthe The association may adopt rules governing the time, place, size, number,'

and manner of those displays that are not inconsistent with K.S.A. 58-3820. and amendments thereto,

(e) Unit owners may peacefully assemble on the common elements to consider matters
related to the commuon interest community, but the association may adopt rules governing the time,

place, and manner of those assemblies.

(f) Amassociationmay-adopt Association rules that affect the use of or behavior in units that
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may be used for residential purposes, shall be adopted only to:

(1) implement a provision of the declaration; or
(2) regulate any behavior in or occupancy of a unit which violates the declaration or

adversely affects the use and enjoyment of other units or the common elements by other unit ownersz

(g) An association’s internal business operating procedures need not be adopted as rules.

(h) Every rule must be reasonable.

Kansas Comment

Section 17 of the UCIOBORA was renumbered as section 16.

The phrase “board of directors™ has replaced “executive board” when it appears.

Section (d), was amended by referencing existing Kansas law which is found at K.S.A. 58-
3820 and thereby limiting the rules the association may adopt to the more specific description of
what is appropriate in the display of political yard signs contained in the present statute.

In subsection (f), the first phrase was rewritten. Inaddition, the Committee struck subsection
(£)(3) which limited the rules the association could adopt that effect the use of, or behavior in, units
that may be used for residential purposes. The language that was stricken related to restricting the
leasing of residential units to the extent those rules are reasonably designed to meet underwriting
requirements of institutional lenders that regularly make loans secured by first mortgages on units in
common interest communities or regularly purchased those mortgages.

All provisions in this section are mandatory.

ULC Comment

1. This section addresses in a single location the Act’s provisions concerning rules, including
procedures governing how rules are to be adopted, and several constraints on what rules may
address. The section also addresses constraints on the association’s ability to regulate unit owner
behavior, consistent with increasing sentiment to this effect in a number of states,

2. Subsections (a) and (b) enable unit owners to be aware of and involved in the rules
adoption process. Under these procedures, the association must notify unit owners of its intention to
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engage in changing the rules, and provide owners the text of any proposed change. Unit owners are
also entitled to submit comments on the proposed rules, and to know of the date before which those
comments may be submitted for consideration. Finally, under subsection (b), after a rule has been
changed, the association must notify unit owners of the change, and provide them a copy of any new
- or revised rule.

3. The section addresses in several ways the subject of how and when the unit owners may be
subjected to constraints on the owner’s ability to make changes on the exterior appearance of a unit,
or engage in construction activity on a unit — including a lot - that would be visible from outside the
unit.

Itis increasingly common throughout the United States for associations to assume the power
to establish and enforce design criteria and control the exterior appearance of units, whether those
units are in high rise condominiums, townhouses or single family homes on individually-owned lots.
It is often asserted that the power of the association to maintain a uniformly attractive and consistent
appearance throughout 2 community adds considerably to the value and desirability of many of these
communities.

At the same time, anecdotal evidence suggests that many of the decisions made during the
design approval process have been controversial and, in some instances, are subject to abuse by those
charged with enforcing the design criteria.

This Section confirms the ability of the association to adopt such a process, but subject to
significant constraints intended to protect the interests of individual unit owners.

This section first provides in subsection (c) that the ability of the association to regulate the
design process must be affirmatively reserved in the declaration. It is commeon for the developer of a
project to reserve such a right for itself to regulate aesthetic changes, and this requirement tracks that
typical outcome.

Second, assuming the authority exists in the declaration, the section requires that the rules of

‘the design committee must be formally promulgated by the executive board, including a procedure
for prompt consideration of an application. The rules must also describe the consequences flowing
from the failure of the design committee or other group charged with enforcement of the criteria to
act on an application within the time frame stated. This does not mean that the necessary effect of
that failure is that the application will be deemed approved; the rules may state a different
consequence, as they are permitted to do. Asa practical matter, however, one might expect that in the
usual case, the parties to an application pending before a design committee may choose to formally
agree to extend the time within which the committee is otherwise required to act, in order to avoid
the consequences of a failure to act, and nothing in this Act is intended to affect the parties’ ability to

do so.

4, The Act creates a significant interplay between the declaration and the association’s rules
when the subject is the possibility of a change in a permitted “use occupancy, or behavior”, as that
term is used in subsection (f}(2).

Basically, the association’s ability to adopt rules affecting use of or behavior in units is
restricted to implementing provisions of the declaration, or regulating “any behavior in or occupancy
of a unit which ...adversely affects the use and enjoyment of the units or the common elements by
other unit owners.” An obvious example of the latter would be noise regulations.
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5. Subsections (d) and (e) expand existing federal law mandating that unit owners be allowed
to display the flag of the United States, see The Freedom to Display the American Flag Act of 2005,
Public Law 109-243 to provide greater freedom of action to unit owners. These sections increase the
rights of unit owners to display flags of the enacting State, and political signs on their units. Like the
federal law, the association is entitled to adopt regulations governing the time, place, size, number
and manner of those displays.” Similarly, the unit owners are entitled under subsection (e) to
peacefully assemble on the common elements to consider matters related to the common interest
community. '

6. In perhaps the most significant change affecting rules, subsection (h) requires all rules to
be “reasonable.” The reasonableness standard, unlike the business judgment rule, is likely to lead to
considerable controversy over the impact of particular riles; it may also lead to more constraint in
the adoption of a variety of rules, which some unit owners may find onerous.
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SECTION 1817. NOTICE TO UNIT OWNERS.
(a) An association shall deliver any notice required to be given by the association under this
act to any mailing or electronic mail address a unit owner designates. Otherwise, the association may

deliver notices by:
(1) hand delivery to each unit owner;
(2) hand delivery, United States mail postage paid, or commercially reasonable

delivery service to the mailing address of each unit;

(3) electronic means, if the unit owner has given the association an electronic

address; or
(4) any other method reasonably calculated to provide notice to the unit owner.

(b) The ineffectiveness of a good faith effort to deliver notice by an authorized means does

not invalidate action taken at or without a meeting.

Kansas Comment

Section 18 of the UCIOBORA was renumbered as section 17.
The Committee made no changes in the uniform act. All provisions in this section are

mandatory.

ULC Comment

, 1. This section recognizes that electronic notice to unit owners should only be permitied if
unit owners agree to receive it. The new additional forms of notice are electronic transmissions and
“(4) any other method reasonably calculated to provide notice to the unit owner.” However, even if

“authorized, electronic notice would not be mandatory and the section would allow, depending on the

circumstances, posting notice on bulletin boards, placing large and Iegible “sandwich boards™ at the
entrances to the common interest community, or other methods. As a consequence, the Act does not
designate the method of giving notice in particular instances.

2. Just as the Act does not require that notice be given in a particular manner, it also does not
require that the bylaws must specify the method by which notice is to be given. However, there isno
reason why either the declaration or the bylaws could not specify a particular form or method of
giving notice to the unit owners, and such a requirement would be binding on the association.
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Whether or not the documents designate a specific form of notice, the declaration cannot override the
statement in subsection (b) that protects actions taken at a meeting despite the failure of the notice to
actually be delivered, so long as the notice was given in good faith.

3. Note that whatever form of notice may be used or required in a particular common interest
community, Section 12(c) requires that the unit owners in that community receive the same notice of
a meeting of the executive board that is given to the members of the board.
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SECTION 1918. REMOVAL OF OFFICERS AND DIRECTORS.

owners present in person, by proxy, or by absentee ballot at any meeting of the unit owners at which
a quorum is present, may remove any member of the exeeutive board of directors and any officer
elected by the unit owners, with or without cause, if the number of votes cast in favor of removal
eiceeds the number of votes cast in opposition to removal, but:

(1) a member appointed by the declarant may not be removed by a unit owner vote
during the period of declarant control;

(2) if a member may be elected or appointed pursuant to the declaration by persons
other than the declarant or the unit owners, that member may be removed only by the person that
elected or appointed that member; and

(3) the unit owners may not consider whether to remove a member of the exeeutive
board of directors or an officer elected by the unit owners at a meeting of the unit owners unless that
subject was listed in the notice of the meeting.

(b) Atany meéting at which a vote to remove a member of the executive board of directors
or an officer is to be taken, the member or officer being considered for removal must have a

reasonable opportunity to speak before the vote.

Kansas Comment

Section 19 of the UCIOBORA was renumbered as section 18.

Reference to “executive board” has been changed to “board of directors™ each time it appears.

As drafted subsection (a) was mandatory, but the uniform act was silent as to whether
subsection (b) was mandatory. The section is drafted to make subsection (b) mandatory as well.
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ULC Comment

1. This section is intended to simplify the procedures available for removal of officers or
directors. Thus, for example, while the section speaks in terms of a “meeting” of unit owners held for
the purpose of removal, the section should be read in conjunction with Section 14 on voting. There,
unless the declaration or bylaws prohibits or limits the various means by which voting may be
conducted, the full panoply of decision making by vote would be available in the context of a
“meeting” to consider removal. Accordingly, subject to any limitations contained in the community’s
documents, a removal vote could be taken by electronic or paper ballot.

2. For the same reasons discussed in comment 1, proxies will commonly be permitted in
recall votes. The drafters recognize that generally, if both sides are soliciting proxies, the unit owners
are likely to be given a realistic opportunity to choose between positions. In any event, there is no
reason to distinguish those votes where proxies are permitted from others where they are prohibited.

3. While this Act simplifies the procedures for a removal vote, other provisions of the new
section are designed to protect the reasonable expectations of other stakeholders in the process, and
to reflect a basic sense of fairness. Thus, for example, the Act requires that any person who is subject
to a removal vote must be given an opportunity to speak before the vote. Further, if the vote were to
be taken by ballot without a meeting, then the procedures in the Act that allow informational
materials to be distributed before the ballots are due would satisfy the policy underlying this
provision.

Similarly, the Act provides that no one but the person who appoints or elects a director may
remove that director, thus protecting the legitimate interests of parties who may be entitled under the
provisions of a particular community to appoint “outside” directors.
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SECTION 2019. ADOPTION OF BUDGETS; SPECIAL ASSESSMENTS.

budget: The board of directors shall propose and adopt a budget for the common interest community

at least annually. Notice of any meeting at which a budget will be considered must be given to unit

owners at least 10 days prior to the meeting date and, in accordance with Sec 12 (¢), a copy of the

proposal must be made available to any unit owner who requests it. At any meeting at which a

budget or budeet amendment is considered, in accordance with Sec. 12 (d), unit owners must be

given a reasonable opportunity to comment on the proposal prior to the board taking action.

(b) The exeeutive board of directors, at any time, may propose a special assessment. Except

as otherwise provided in subsection (c), the-assessment-is-effective-only-if the-executive-board

notreject-the-propesed-assessment: notice and consideration of any proposed special assessment

shall follow the procedures set out in subsection (a).

(c) If the exeeutive board of directors determines by a two-thirds vote that a special

assessment is necessary to respond to an emergency:
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(1) the special assessment shall become effective immediately in accordance with the

terms of the vote;

'(2) notice of the emergency assessment must be provided promptly to all unit owners;

and
(3) the exeeutive board of directors may spend the funds paid on account of the

emergency assessment only for the purposes described in the vote.

Kansas Comment

Section 20 of the UCIOBORA was renumbered as section 19.

Reference to “executive board” was replaced by reference to “board of directors” each time it
appeared.

The Committee deleted subsection (a) of the uniform act and rewrote the section to provide
notice requirements for meetings at which budgets are to be considered and to give unit owners the
right to comment at the such meetings. The uniform act proposed a procedure whereby the budget is
first adopted and thereafter the unit owners ratify the budget. '

In subsection (b), which relates to special assessments, the Committee rewrote the section to
provide for notice and consideration of any proposed special assessment and to utilize the same
procedures established in subsection (a) that are used for adoption of the budget.

All provisions of this section are mandatory.

ULC Comment

1. Subsection (a) requires at least an annual budget for the association. The Section permits
the unit owners to disapprove any proposed budget, but a rejection of the budget does not result in
cessation of assessments until a budget is approved. Rather, assessments continue on the basis of the
last approved periodic budget until the new budget is in effect.

2. The drafters extensively considered the issue of whether state law should mandate that the
declarations of all common interest community associations create areserve fund for the replacement
of common elements as they become necessary and, if so, the extent to which they should be
mandated. This is a subject of considerable scholarly debate and widely varying statutory treatment
in the States.

As drafted, Section 20(a) requires the association to provide a summary of the budget —
including any provisions for reserves and a statement of the basis on which the reserves are
calculated. However, the Act does not require that the association maintain any reserves.

This is not the policy of all States. Some states either mandate that reserves be maintained or
establish a default rule that such reserves be created in the absence of an affirmative vote by the
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association membership not to create reserves. Other states require that the association board
undertake periodic studies of the association’s need for reserves.

Itis also true that the underwriting guidelines used by Fannie Mae when deciding whether to
purchase mortgages in common interest communities, requires in condominiums —but not in planned
communities— not only that the association maintain reserves but that those reserves be “adequate,”
without defining the meaning of that word.

Evidence suggests that the needs, practices and expectations of unit owners in common
interest communities differ widely, depending on, for example, the size, age, location and design of
the physical structures as well as the age, economic circumstances and other demographic
characteristics of the unit owners.

For example, small, self-managed associations commonly will maintain minimal reserves and
will typically self-assess for repairs as needed. Other larger common interest communities,
particularly in high maintenance buildings, may choose to establish substantially higher reserves.

On the other hand, it appears that very few associations maintain reserves at a level which
would be actuarially required by evaluating the useful life of each component of the building and
then accumulating reserves through increases in the monthly common charges paid by each owner,
based on a schedule reflecting each component’s useful life. '

Associations confront the same choices that a single family homeowner confronts in thinking
about, for example, the future need to replace the roof on her house. That owner has af least three
choices: (i) she can set aside a sum of money each month in a segregated fund — perhaps even calling
it a ‘reserve’ fund — so that when the roof or other parts of her home need to be replaced, she will
have the needed funds; (2) she can maintain savings which are not segregated and pay cash from
those savings at the time the roof replacement occurs; or (3) she can borrow the needed funds, and
pay that money back during the years when she is enjoying a dry home. She can also use a
combination of these techniques. Today, associations are increasingly engaged in borrowing as an
alternative to self-funding of reserves by unit owners who may, in fact, be unable to realize the
economic value of those reserve payments if the sell their units early in the life of the project.

The drafters were also mindful of the impact of a possible lJaw mandating reserves on the
needs of the elderly and those of limited economic means. In practice, older unit owners often resist
reserves, while younger families may perceive a greater long term value in their creation. There are
also special concerns for lower income owners in common interest communities, where poorer
owners may default on their mortgages and abandon their units because of their inability to maintain
mortgage payments and monthly common charges. If a statute were to mandate fully funded reserve
payments, policy maker should then be concerned with two possible unintended consequences: first,
such a mandate might so raise the monthly common charges that many potential buyers might be
disqualified from homeownership; and second, the increases in charges might accelerate the collapse
of common interest communities housing marginal income existing owners, who might abandon
their units in increased numbers. Neither of these outcomes would be desirable.

At the same time, the drafters understood the natural interest of elected officials, who may
often be faced with constituent demands that government “do something’ about a common interest
community that has not prudently managed its affairs, with the result that needed repairs have not
been made and the needed funding is not readily identifiable.
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This Act does not require a particular outcome for reserves. It simply requires that the budget
must affirmatively address the issue one way or the other. Over the long term, better education of
declarants and unit owners alike, and the growth of ‘best practices’ in the common interest
community field under the leadership of national and state interest groups, must provide the optimal
outcome in each particular circumstance.

3. New subsection (b) addresses the issue of special assessments. The policy of the subsection
assumes that, except in the case of an emergency, the executive board should follow the same
procedures as apply in adoption of the regular periodic budget of the association.

On the other hand, it is not unusual for the executive board to be confronted with an
emergency. In that event, as discussed in subsection (¢), if 2/3s of the executive board determine that
an emergency exists, the board may dispense with the unit owner vote and proceed directly to adopta
special assessment. The balance of subsection (c) describe various safeguards designed to avoid
abusive use of the emergency special assessment.

Note that the term “special assessment™ is not defined. However, as used in subsection (b), it
refers to any assessment that is not part of the regular budget. Given the safeguards contained in (b),
it is not likely that the procedure will be commonly abused.

4. The Act as presently drafted does not limit or prohibit the imposition of “so-called”
transfer fees. It does require their disclosure.

Some courts, in reviewing similar statutory provisions, have held that transfer fees are not
permitted; see, e.g., Micheve, LLC vs.Wyndham Place at Freehold Condominium Association, 885
A.2d 35 (N.J. Super. Ct. App. Div. 2005.).

In any event, this Act takes no position on the validity or suitability of “transfer fees”,
whether imposed by the declarant, the association, or some third party. Plainly, there are abusive
circumstances where some persons assert the right to be paid a fee on transfer of title; some states
have sought to regulate such efforts. In other cases, advocates assert that transfer fees can measurably
assist in the betterment of common interest communities, despite the fact that the fees are generally
levied against persons who are departing from those communities and are therefore not likely to
enjoy whatever theoretical benefits are to be realized as a consequence of these fees. The subject
becomes more significant, of course, depending on the magnitude of the fees, and the extent to which
the fees are paid at a time of rapidly increasing - rather than decreasing — property values.
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SECTION 2120. EFFECT OF VIOLATIONS ON RIGHTS OF ACTION;
ATTORNEY’S FEES.

(a) A declarant, association, unit owner, or any other person subject to this act may bring an
action to enforce a right granted or obligation imposed by this act, the declaration, or the bylaws.

The court may

award reasonable attorney’s fees and costs.

(b) Parties to a dispute arising under this act, the declaration, or the bylaws may agree to
resolve the dispute by any form of binding or nonbinding alternative dispute resolution, but:
(1) a declarant may agree with the association to do so only after the period of
declarant control has expired; and |
(2) an agreement to submit to any form of binding alternative dispute resolution must
be in a record authenticated by the parties.

(c) The remedies provided by this act shall be liberally administered to the end that the

aggrieved party is put in as good a position as if the other party had fully performed. Heweves;

Kansas Comment

Section 21 of the UCIOBORA was renumbered as section 20.

Tn subsection (a), the Committee struck, “Punitive damages may be awarded for a willful
failure to comply with this act.”” In subsection (c), the Committee struck, “However, consequential
or special damages may not be awarded except as specifically provided in this act or by other rule of
law.”

Readers of this section should be aware of K.S.A. 60-3611 relating to immunity from liability
for volunteers of certain nonprofit organizations.

The Committee notes that subsection (b) allows the parties to a dispute arising under this act,
the declaration or the bylaws to agree to resolve the dispute by any form of binding or nonbinding

—8 4



alternative dispute resolution. The Committee supports alternative dispute resolution and is in
agreement with section 38-33.3--124(1) of the Colorado Revised Statutes which reads as follows:
“...the cost, complexity, and delay inherent in court
proceedings make litigation a particularly inefficient means of
resolving neighborhood disputes. Therefore, common interest
communities are encouraged to adopt protocols that make use of
mediation or arbitration as alternatives to, or preconditions upon, the
filing of a complaint between a unit owner and association in
situations that do not involve an imminent threat to the peace, health,
or safety of the community.”
All provisions of this section are mandatory.

ULC Comment

1. This section provides a general cause of action or claim for relief for failure to comply with
the Act by either a declarant or any other person subject to the Act’s provisions. Such persons might
include unit owners, the declarant, or the association itself. A claim for appropriate relief might
include damages, injunctive relief, specific performance, rescission, or reconveyance if appropriate
under the law of the State, or any other remedy normally available under state law. The section
specifically refers to “any person or class of persons™ to indicate that any relief available under the
state class action statute would be available in circumstances where a failure to comply with this Act
has occurred. This section, in bracketed text, permits punitive damages to be awarded in the case of
willful failure to comply with the Act and also permits court costs and attorney’s fees to be awarded
in the discretion of the court to any party that prevails in an action.

The language of subsection (a) is intentionally broad, and emphasizes the traditional authority
of a court in equity to fashion a remedy suited to the circumstances of the case. Importantly, the
provisions of this section would apply with equal force to a violation of either this Act or the
declaration or bylaws by “any person” besides the declarant —including, for example, the association
in its dealings with unit owners, a property manager or unit owners whose own behavior violates
those same laws or instruments. "

In appropriate cases involving association or executive board activities, the court might grant
relief in the form of requiring new elections, removal of officers from office, and orders requiring
offending parties to make the association whole for improperly expended funds. A civil action may
lie, in an appropriate case, for failure of the executive board to comply with the “open meeting”
requirement of Section 12. These examples are not intended to exhaust the traditional authority of a
judge to grant “appropriate relief”, and that authority is emphasized by the specific grant of
discretion to authorize punitive damages or attorneys fees, as the circumstances warrant.

2, Subsection (b) reflects the Conference’s judgment that resolving disputes by non-judicial
means is a desirable outcome, subject to the limitations contained in this section.

3. Nothing in this section prohibits a unit owner from seeking independently to enforce any
provision of the declaration, bylaws or rules. However, limitations in those instruments may require
that the unit owner participate in some form of alternative dispute resolution before commencing
suit.
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SECTION 2221 SUPPLEMENTAL GENERAL PRINCIPLES OF LAW;

CONFLICTS. The principles of law and equity, including the law of corporations and any

other form of organization authorized by the law of this state [and-unincerperated-assoeiations], the

law of real estate, and the law relative to capacity o contract, principal and agent, eminent domain,
estoppel, fraud, misrepresentation, duress, coercion, mistake, receivership, substantial performance,
or other validating or invalidating cause supplement the provisions of this act except to the extent

inconsistent with this act. If there is a conflict between this act and other law of this state, this act

prevails.

Kansas Comment

Section 22 of the UCIOBORA was renumbered as section 21. The Committee made no other

changes in the uniform act.
The provisions of this section are mandatory.

ULC Comment

1. This Act displaces existing law relating to common interest communities and other law
only as stated by specific sections and by reasonable implication therefrom. Moreover, unless
specifically displaced by this statute, common law rights are retained. The listing given in this
section is merely an illustration, no listing could be exhaustive.

2. The bracketed language concerning unincorporated associations should be deleted if the
enacting State requires incorporation of a unit owners’ association
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SECTION 2322. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying and construing this uniform act, consideration must be given to the need to promote

uniformity of the law with respect to its subject matter among the states that enact it.

Kansas Comment

Section 23 of the UCTOBORA was renumbered as section 22. The Committee made no other
changes in the uniform act.
The provisions of this section are mandatory.

UL.C Comment

" This Act should be construed in accordance with its underlying purpose of making the law
uniform with respect to all forms of common interest communities, as well as the purposes stated in
the Prefatory Note of simplifying, clarifying, and modernizing the law of common interest
communities, promoting the interstate flow of funds to common interest communities, and protecting
consumers, purchasers, and borrowers against common inferest community practices which may
cause unreasonable risk of loss to them. Accordingly, the test of each section should be read in light
of the purpose and policy of the rule or principle in question, and also of the Act as a whole.
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SECTION 24_2_3;. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL
AND NATIONAL COMMERCE ACT. This act modifies, limits, and supersedes the federal
Electronic Signatures in Global and Natiénal Commerce Act, 15 U.S.C. Section 7001, et seq.,
but does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or
authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15

U.S.C. Section 7003(b).

Kansas Comment

Section 24 of the UCIOBORA was renumbered as section 23. The Committee made no other
changes in the uniform act.
The provisions of this section are mandatory.

ULC Comment

In 2000, Congress enacted the “Electronic Signatures in Global and National Commerce
Act”, 106 PUB.L.NO. 229, 114 Stat. 464, 15 U.S.C. § 7001, ez seq. (popularly known as “E-Sign”).
E-Sign largely tracks the Uniform Electronic Transactions Act (UETA). Section 102 of E-Sign,
entitled “Exemption to preemption”, provides in pertinent part that:

(a) A State statute, regulation, or other rule of law may modify, limit, or supersede
the provisions of section 101 with respect to State law only if such statute regulation,
or rule of law— . :

(1) constitutes an enactment or adoption of the Uniform Electronic Transactions Act as
approved and recommended for enactment in all the States by the National Conference of
Commissioners on Uniform State Laws in 1999” [with certain exceptions] or

(2)(A) specifies the alternative procedures or requirements for the use or acceptance (or both)
of electronic records or electronic signatures to establish the legal effect, validity, or
enforceability of contracts or other records, if [they meet certain criteria} and

(B) if enacted or adopted after the date of the enactment of this Act, makes specific reference
to this Act. '

15 U.S.C. § 7002(a). The inclusion of this section is necessary to comply with the requirement that
the act “make[] specific reference to this Act” pursuant to 15 U.8.C. § 7002(a)(2)(B) if the act
contains a provision authorizing electronic records or signatures in place of writings or written
signatures.
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NEW SECTION 24. K.S.A. 58-3119 is hercby amended to read as follows:
58-3119. Same; contents. The bylaws may provide for the following: , in a manner that is

consistent with the Kansas Uniform Common Interest Owners Bill of Rights Act, and amendments

thereto

(a) The election frem-among-the-apartment-owners of a board of directors, the number of
persons constituting the same, and that the terms of atleast-one-third-{1/3)-of the directors shall

expire-annually; the powers and duties of the board; the compensation, if any, of the directors; the
method of removal from office of directors; and whether or not the board may engage the services
of a manager or managing agént.
(b) Method of calling meetings of the apartment owners; what percentage-ifether thana
majorty-of apartmentowaers; shall constitute a quorum.
(c) Election of a president from among the board of directors who shall preside over the
ﬁeetmgs of the board of directors and of the association of apartment owners.
(d) Election of a secretary who shall keep the minute book wherein resolutions shall be
recorded.
(e) Election of a treasurer who shall keep the financial records and books of account,
(f) Maintenance, n?pair and replacement of the common areas and facilities and payments
therefore, including the method of approving payment vouchers.
(g) Manner of collecting from the apartment owners their share of the common expenses.
(h) Designation and removal of personnel necessary for the maintenance, repair and
replacement of the common areas and facilities. |
@) | Method of adopting and of amending administrative rules and regulations governing the

details of the operation and use of the common areas and facilities.
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(3) Such restrictions on and requirements respecting the use and maintenance of the apartments
and the use of the common areas and facilities, not set forth in the declaration, as are designed to
prevent unreasonable interference with the use of their respective apartments and of the common
areas and facilities by the several apartment owners.

(k) The percentage of votes required to amend the bylaws.
'{)] Other provisions as may be deemed necessary for the administration of the property
consistent with this act.
Kansas Comment

This section is amended to be compatible with the Kansas Uniform Common Interest
Owners Bill of Rights Act.
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NEW SECTION 25. K.S.A. 58-3120 is hereby amended to read as follows:

58-3120. Books of receipts and expenditures; availabilit.y for examination. The manager or
board of directors, as the case may be, shall keep detailed, accurate records in chronological order, of .
receipts and expenditures affecting the common areas and facilities, specifying and itemizing the
maintenance and repair expenses of the common areas and facilities and any other expenses incurred.

Such records and the vouchers authorizing the payments shall be available for examination by the

apartment owners at convenient hours of week days, pursuant to the rights and limitations of section

15 of the Kansas Uniform Common Interest Communities Bill of Rights Act, and amendments

thereto.

Kansas Comment

This section was amended to be consistent with the Uniform Common Interest Bill of Rights
Act.
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NEW SECTION 26. REPEALER
Repeal: K.S.A. 58-3119, K.S.A. 58-3120, and K.S.A. 58-3830 are hereby repealed..
Kansas Comment

K.S.A. 58-3830, which reads as follows:

“58-3830 (a) An association shall:

(1) Open all meetings of the board of the homeowner’s association
to all homeowners; and ‘

(2) adopt an annual budget and within 30 days after the adoption
of such budget shall make a copy thereof available to any member of the
association upon the request of such member.

(b) For the purposes of this section, “association” means a
nonprofit homeowners association as defined in K.S.A. 60-3611 and
amendments thereto.”

is repealed because the requirements of subsection (a)(1) are covered by section 12 of the
UCIOBORA and the requirements of subsection (a)(2) are covered by section 19 of the

UCIOBORA.
The UCIOBORA defines “Association”, so the definition in subsection (b) is

unnecessary.
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SECTION 2427. EFFECTIVE DATE. Thisfact]-takes-effeet-fdate}. This act shall

take effect and be in force on and after January 1, 2011.

Kansas Comment

Section 24 of the UCIOBORA was renumbered as section 27.

Because the act may either require or make advisable changes in some bylaws and some
covenants, and because it is appropriate to allow time for educational programs about the act to
be presented to unit owners, boards and developers, the effective date of this act will be January
1,2011.
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