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To: Judicial Council

From: Guardianship and Conservatorship Advisory Committee
Date: December 4, 2009
Re: Proposed amendments relating to restraint, seclusion and

quarantine of patients

The Guardianship and Conservatorship Advisory Committee recommends approval
of the attached amendments relating to restraint and seclusion of patients committed
| pursuant to the Care and Treatment Act for Mentally Ill Persons, the Care and Treatment
Act for Persons with an Alcohol or Substance Abuse Problem, and the Sexually Violent
- Predator Act.

The amendments to both the Care and Treatment Act for Mentally lil Persons
(K.S.A. 59-2977) and the Care and Treatment Act for Persons with an Alcohol or
Substance Abuse Problem (K.S.A. 59-29b77) are identical, because the two sections are

identical and the two codes were purposely written to parallel each other.
The amendments to paragraph (b) are in four parts (see pages 1 and 8):

1) The strike-type removes language that is inappropriate (and probably left over
from g, prior edition of the law). When the codes were rewritten in 1996 and 1998, the
provisions ofparagraph .(a) were intended to address the subject of restraints and
seclusion. The provisic_ms of paragraph (b) were intended to address situations that might
appear to be restraint or seclusion, but which on closer examination are c!éarly not. The
strike-type removes unnecessary language (again, language likely from an earlier time)
that addresses actual restraint and seclusion, which is more specifically and correctly

addressed in paragraph (a).

2)vRe—numbered subparagraph (b)(2) [old (b)(3)] makes clearthat medical restraints
~ for the examination or treatment of a physical illness or injury (for example, fraction-casts

for broken bones) are not subject to paragraph (a).

3) New subparagraph (b}3) is added to make clear that, just as the médica[

“restraints” referred to in subparagraph (b)(2) are not ‘restraints” as described in paragraph



(&), medical quarantine to prevent the spread of a communicable disease is not “seclusion”

as addressed in paragraph (a).

4) The added language in subparagraph (b)(4) makes clear that a “time out”’
treatment methodology is (and must be) associated with a short term process and is not

a substituté for the seclusion addressed in paragraph (a).

There are three amendments to K.8.A. 59-29a22 of the Sex Predator Act (see
pages 3-5):

1) At subparagraph (b)(6), the striking of the “2” and substitution of a “B” is a
- technical correction of a typographical error in the original drafting, and the substitution of

the word “paragraph” for “clause” in subparagraph (b)(é)(B) is also a technical correction.

2) New subparagraph (b}(6)(B)(vii) is added to make clear that medical quérantine
to prevent the s'pread of a communicable disease is not a restraint or seclusion as
contemplated by paragraph (a). The language of this amendment is the same as the

language added to the other two care and freatment acts and is done for the same reason.



C:Amz AND TREATMENT FOR MENTALLY JEI. PERSONS

58-2977. Resirzints; seclusion. (2) Re-
straints or seclusion shall not be applied to a pa-
tient unless it is determined by the head of the
treatment facility or a physician or psychologist to
be necessary to prevent immediate substzntial
bodily injury to the patient or others and that
other alternative methods to prevent such injury
are not sufficient to accomplish this purpose. Re-
straint or seclusion shall never be used 25 a pun-
ishment or for the convenience of staff. The ex-
tent of the restraint or seclusion applied to the
patient shafl be the least restrictive measure nec-
essary to prevent such injury to the patient or oth-
ers, and the use of restraint or seclusion in a treat-
mernt facility shall not exceed 3 hours without
medical reevaluztion, exeept that such medical
reevaluztion shall not be reguired, unless neces-
sary, between the heours of 12:00 midnight and
8:00 a.m. When resiraints or seclusion are applied,

there shall be monitoring of the patient’s condi~

Hon at a frequency determined by the treating
physician or psychologist, which shall be no less
than once per each 15 minutes. The head of the
treatment facility or a physician or psychelogist
shall sign a staternent explaining the treatment ne-
cessity oy the use of any restraint or seclusion and
shall make such statement a part of the permanent
treatment record of the patient.

(b) The provisions of subsection {a) shall not
prevents : + i ;

cutravienand-approwal thereaf by ihe head oF

T aadimd m Pt

(1) Staff at the state secuzity hospital from
confining patients in their rooms when it is con-

sidered necessary _for security or proper instto-

tiopal management;
(2) shewusosisuchreshminteac necessar: fox
e Lo i Jkal ) bssical imje
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+8}= the use of restraints when needed Pn'ma.:p

ity for examination or treatmenhl#r 10 msmwe he
healing process;es - -

(4) " the use of seclusion as part of a treatment

methodology that calls for time out when the pa-

tiert is refusing to participate i a treatment or

has become distuptive of a treatment processe

(c) “Restraints” means the application of any
devices, other than human force alone, to any part
of the body of the patient for the purpose of pre-
venting the patient from causing infury to self or
others.

{(d} “Seclusion” means the placement of a pa-
tient, alone, in a room, where the patient’s free-
dom to jeave is restdcted and whers the patient
is not under contfnuous observation,

History: L. 1996, ch- 167, § 33; Apr. 1.

of a physical illness or injury

-(3) the quarantine of any patient to

prevent the spread of a communicable
disease; or . .

; but such period of time but shall
last omly so long as that particular
treatwent session lasts or would have
lasted



50 99422 Sexually violent predators;
rights and rules of condnct; definitions. (2) As
used in this section: :

(1) “Patient” means any individual:

(A) Who is receiving services for mental ill-
ness and who is admitted, detained, committed,
transferred or placed in the custody of the sec-
retary of social and rehabilitation services umnder
the authority of KG.A. 22-3210, 22-3302, 22-
3303, 22-3428a, 22-3428, 223430, 58-28a03, 75-
5209 and 76-1206, and amendments thereato.

(B) In the custody of the secretary of social
and rehabilitation services after being found a sex-
ually violent predator pursuant to K.S.A 58-28a01
et seq., and amendments thersto, including any
sexually violent predator placed on transitional re-
lease.

{2) “Resirzints” means the application of any
devices, other then human force alone, to any part
of the body of the patient for the purpose of pre-
venting the patient from causing injury to self or
others.

{3} “Seclusion” means the placement_of apa-
tient, zlone, in a roorn, wheze the pafient’s free-
Jomn *o leave is restricted and where the patient
is pot under continuous observation. '

{b) Each patient shall have the following
Iights:

(1) Upon admission or commitment, be n-
formed orallyznd in writing of the patient’s rights
under this section. Copies of this section shall be
posted oonspicuous}y in each patient area, and
chell be available to the patient’s guardian and fm-

mediate family.
" () The right to refuse to perform labor which
is of Bnancial benefit to the facility in which the

patient is receiving treatment or service. Privi- -

‘leges or release from the facility may not be con-
&tioned upon the performance of axy labor which
is reguiated by this subsection. Tasks of a personal
housekeeping nature are not considered compen-
able labor, Patients may vohmtarily engage in
- therapeutic labor which is of financial benefit to
the facility if such labor is compensated in aceord-
ance with a plan approved by the depariment and
if:
“(A) The specific labor is an inteprated part of
the patient’s treatment plan approved as a thera-
peutic activity by the professional staff member
responsible for supervising the patient’s treat-
ment; :



(B) the labor is supervised by a staff member
who is gpalified to oversee the therapentic aspects
of the activity; g

(C) the pafient has given written inform
consent to engage in such labor and has been in-
formed that such copsent may be withdrawn af
amy Hime; and .

{D) the labor involved is evaluated for ifs ap-
proprizteness by the staff of the facility at least
once every 120 days.

(3) A right to receive prompt and adeguate
treatment, rehabilitation and edneational services
approprate for such patient’s condition, within
the limdts of available state and federal fimds.

(4} Have the dght to be informed of such pa-
tient's reatment and care and to participate in the
plemning of such treatment and care.

(5) Have the following rights, under the fol-
lowing procedures, tn refuse medication and
teziment:

(A) Have the rght to refose all medication
and treatment except as ordered by a court or in
a dipston m which the medication or treafment
is pecessary to prevent sedouns physical harm o
the patient or to others. Except when medication
or medical irestment has been ordered by the
court or is necessary to prevent serious physical
harm to others as evidenced by a recent overt act,
atternpt or threat to do such harm, a patient may
refise medications and medical fteatment if the
patieat is a member of a recognized religious or-
ganization and the religious tenets of such organ-
ization prohibit such medications and treatment.

(B) Medication may not be used as punish-
ment, for the convenience of staff, 25 a sbstitute
for a treatment program, or in guantities that in-
terfere with a patient’s treatment program.

{C) Patients will have the right tv have ex-

lained the natmre of all medications prescribed,
the rezson for the prescription and the most com-
mon side effects and, if regnested, the nahwre of -

any other treatments ordered. _

(6) Except as provided in paragraph (25, have
a right to be free from physical resiraint and se-
dusion.

{A) Restraints or seclusion shall not be ap-
plied to a patient unless it i determined by the
superintendent of the treatment facility or a phy-
sician or eensed psychologist to be necessary o
prevent immediate substantial bodily infury to the
patiernt o5 others and that other alternative meth-
ods to prevent such infury are not sufficient to
" sceomphish this purpose. Restraint or seclusion



chall néver be used as a punishment or for the
convenience of staff. The extent of the restaint
or seclusion applied to the patient shall be the
least restrictive Imeasure Decessary 1o prevent
such injury to the patient or others, and the use
of restraint or seclusion in a treatment facility shall
oot excesd three hours without medical resval-
uaHon: When restrainis Or seclnsion are applied,
there shall be monitoring of the patient’s condi-
tion at a frequency determined by the treating
physician or Yicensed psychologist, which shall be
no less than once per each 15 minutes. The sa-

Perintendent of the treatment facility or & physi- -

timn or licensed psychologist shall sign a statement
explaining the Teatment necessity for the use of
any resiraint or seclusion and shall make such
statemnent a part of the permanent treafment rec-
ord of the patient.

(B) The provisicns of elessef( A} shall not pre-
vent:

(i) The use of seclusion as part of a treatment
methodology that calls for time out when the pa-
Hent is refusing to participate in = trestment or
has become disruptive of a treatment process.

(i) Patients may be restrained for security

reasons during transport fo o from the patient’s
building, including transport fo anciher irestment
" facility. Any patient committed or transferred to 2
hospital or other health care facility for medical
care may be isolated for secuyity reasons within
locked facilities in the hospital. . ,

(jii) Patients may be Jocked or restricted in
such patient’s roum during the pight shift, if such
patient resides in a unit in which ezch room’ is
equipped with a toilet and sink or if the patients
who do not have toilets in the rooms shall be given
an opportunity to use & toilet at lesst ones every
hour, or more frequently i medically sndicated.

(iv) Patients may be Jocked in such patient’s

room for a period of fime 10 longer than cne hour-

" during each change of shift by staff to permit staff -

review of patient needs.
(v) Patients may also be locked in soch pa-
tjent’s room on a unit-wide of facility-wide basis

as AN EMErgency Measure as needed for-security’

pusposes to deal with an escape or attempted es-
czpe, the discovery of a dengerous weapon in the
1mit or facility or the receipt of refizble informa-

tion that a dangerous weapol is in the unit or fa-
cility, or to prevent or control 2 Hot or the taking .

of 2 hostage. A umit-wide or facility-wide emer-
gency isolation order may only be authorized by
the superintendent of the facility where the order

paragraph



is applicable or the superintendent’s designee. A
unit-wide or facility-wide emergency isolation or-
der shall be approved within one hour after it is
aurthorized by the superintendent or the superin-
tendent’s designee. An emergency order for unit-
wide or facility-wide isolation may only be i ef-
fect for the period of time needed to preserve
order while dealing with the sftnation and may not
"be used as a substitute for adequate staffing. Dur-
ing a period of unit-wide or facility-wide isolation,
the status of each patient shall be reviewed every

30 minutes to ensure the safety and comfort of -

the patient, and each patient who is locked in =
room without a toilet shall be given an opportunity
to use a toilet at least once every hour, or more
frequently if medically indicated. The facility shail
have a written policy covering the use of isolation
that ensures that the dignity of the individual is
protected, that the safety of the individual is se-
cured, and that there i5 regular, requent meni-
toring by trained staff to care for bodily needs as
may be required. ’

(vi) Individual patients who are referred by -

the court or correctional facilifes for criminal
evaluations may be placed in administrative con-
finement for security reasons and to maintain
proper institutional management when treatment
cannot be addressed through routine psychiatric
methods. Administrative confinement of individ-
nals shall be limited fo only patients that demon-
strate or threaten substantial injury to other pe-
tients or staff and when there are no clinical
interventions zvailable that will be efective to
maintain a safe and therapentic environment for
both patients and staff. Administrative confine-
ment shall not be vsed for any patient who is ac-
tively psychotic or likely to be psychologically
harmed. The status of each patient shall be re-
viewed every 15 mimutes to ensure the safety and
comfort of the patient. The patient shall be. af-
forded all patient rights inclading being offered a
minimum of one hour of supervised opportumity
for personal hygiene, exercise and to-meet other
personal needs.

(7) The right not to be subject to such pro-
cedures as psychosurgery, electroshock therapy,
experimental medication, aversion therapy or haz-
ardous treatment procedures without the written
consent of the patient or the written consent of a
parent or legal guardian, if sueh patient is a minor
or bas a legal guardian provided that the guardian
has obtained anthority to consent to suck fom the

(vii) The quarantine of any patient
to prevent the spread of a communi-—
cable disease.



court which has venue over the guarcianship fol-
lowing a hearing held for that purpose.

(8) The right to individual religions worship
within the facility if the patient desires such an
opportunity. The provisions for wortship shall be
avaitable to all patients on a nondiscriminatory ba-
sis. No individual may be coerced into engaging
in any religious activities.

(9) A right to a homiane psychological and
physical environment within the hospital facilities.
Al facilities shall be designed to atford patients
with comfort and safety, to promote dignity and
ensure privacy. Facilities shall also be designed to
meke 2 positive coniribution to the efective at-
tainment of the freatment goals of the hospitel.

(10) The right to confidentiality of all treat-
ment tecords, and 25 permitted by other applica-

ble state or federal laws, have the right to fspect

and to receive a copy of such records.

(11) Except as otherwise provided, have a
tight to not be flmed or taped, unless the patent
signs an informed and voluntary consent that spe-

:Bically authorizes a named individual or group to
flm or tape the patient for a particular purpose
or project during a specified time period. The pa-
tient may specify in such consent periods during
which, or situations in which, the patient may not
be filmed or taped. If a patient is legally incorn-
petent, such consent shall be granted on behalf of
the patient by the patient’s guardian. A patient
may be filmed or taped for security purposes with-
out the patient’s consent. ' :

(12) Therghtto be informed in writing upon
or zt a reasonable time after admission, of any
Yiability that the patient or any of the patient’s rei-
atives may have for the cost of the patient’s care
and treatment and of the right to receive infor-
maton about charges for care and treatment serv-
ices.

{13) The right to be treated with respect and
recognition of the patient’s dignity and individu-
ality by all employees of the treatment facility,

(14) Patents have an unrestricted might to
send sealed mail and receive sealed mail to or
from legzl counsel. the courts, the secretary of so-
cin] and rehabilitation services, the supsrinten-
dent of the treatment facility, the agency desig-

* pated as the developmental disabilities protection
and advoeacy agency pursuant to PI. 94103, as
amended, private physicians and licensed psy-
chologists, and have reasonable accsss to letter-
writing materials.

(15) The right as specified under clause (&)
to send and receive sealed mail, subject to the
limitations specified under clanse (B

(A) A patient shall also have 2 right to send
sealed mail and receive sealed mail to or from
other persoms, subject to physical examination in
the patient’s presepce if there is reason to believe
that such commumication contains contraband
materials or objects that threaten the security of |
patients or staff. The officers and staff of a facility
may not read zny mail covered by this clause.

{B) The sbove rights to send and receive
sealed and confidential mail are subject o the fol-
lowing limitations:

(i) An officer or employee of the facility at
which the patient is placed may delay delivery of
the mail to the patient for 2 reasonable period of
time to verify whether the person named as the
sender actually sent the meil; may open the mail
and inspect it for contraband outside the presence
of the patient; or may, if the officer or staff mer-
ber cannot dstermine whether the mail contains
contraband, retomn the mail to the sender along
with notice of the facility mail policy.

(i) The superintendent of the facility or the
superintendent’s designee may, in accordance
with the standards and the procedure under sub-
section (¢) for denying a right for cause, authorize
a member of the facility treatment staff to read
the mail, if the superintendent or the superinten-
dent’s designee has reason to believe that the mail
could pose 2 threat to security at the fadlity or
seriously interfere with the treatment, rights, or

- safety of the patient or others.

(ifl) * Residents may be restricted in receiving
in the mail items deemed to be pornographic, of-
fensive or which is deemed to jeopardize their in-
dividual treatment or that of others.

{16) Reasonzble access to a telephone to

- make and receive telephone cells within reasona-

ble Limits. _

(17) Be pemmitted to use and wear such pa-
Hent’s own clothing and personal possessions, in-
cluding toilet articles, or be furnished with an ad-
equate allowance of clothes if none are available.
Provision shall be made to launder the pahient’s
clothing.

(18) Be provided a reasonable emount of in-
dividual secure storage space for private use.

(19) Reasonable protection of privacy in such
matters as toileting and bathing.

{20) Bepermittedioseea reasonable number
of visitors who do not pose a threat to the security



or therapeufic climate of other patients or the fa-
(Zyl) The right to present grievances under
the procedures established by each facility on the
patient’s own behalf or that of others to the staff
or superintendent of the tréatiment facility with-
out justifiable fear of reprisal and to communicate,

subject to paragraph (14), with public officials or
with any other person without justifiable fear of
reprisal

{22) The right to spend such patient’s money
" as such patient chooses, except to the extent that
aurthority over the money is held by another, in-
cluding the parent of a minor, a court-appointed
guardizn of the patient’s estate or a representative
payee. A treatment facility may, as a part of its
security procedures, use a paient trust account in
Lieu of currency that is held by a patient and may
establish reasonzble policies governing patient ac-
count fransactions.

(c) A patient’s rights guaranteed under sub-
sections (b}(15) to (b)(21) may be denied for cause
after review by the superintendent of the facility
or the superintendent’s designee, and may be de-
nied when medically or therapeutically contrain-
dicated as documented by the patient’s physician
or licensed psychologist in the patient’s treztment
record. The individual shall be informed in writing
of the grounds for withdrawal of the right and
shall have the opportunity for a review of the with-
drawal of the right in an informal hearing before
the superintendent of the facility or the superin-
tendent’s designee. There shall be documentation
of the grounds for withdrawal of rights in the pa-
tient’s reatment record. After an informal heating
is held, a patient or such patient’s representative
may petition for review of the denial of any nght
under this subsection through the use of the griev-
ance procedure provided in subsection {d).

(d) The department, of social and rehabilita-
tion services shall establish procedures to assure
protection of patients’ rights guaranteed under
this section.

(e) No person may intentionally retaliate or
discriminate against any patient or employes for
contacting or providing informeation to any state
official or to an employee of any state protection
end advocacy agency, or for initiating, Parﬁc:ipa’c—
ing in, or testifying in a grievance procedure or in
an action for any remedy authorized under this

section.

(f) This section shall be 2 part of and supple-
mental to article 292 of chapter 59 of the Karisas
Statutes Annotated, and amendments thereto.

History: L. 2007, ch. 170, § I; July 1.



PERSONS WiTH AN ALCOHOL OR SUBSTANCE ABUSE PROBLEM

59-20h77. Restraints; seclusion. {a) Re-
staints or seclnsion shall not be applied to a pa-
fient wnless it is determined by the head of the
treatment facility or a physician or psychologist to
be necessary to prevent immediate substantial
bodily imjury to the patient or others and that
other alternative methods to prevent sach injury
are not suificient to zccommplish this purpose. Re-
straint or seclusion shail never be used as a pun-
schment or for the convenience of staff. The ex-
tent of the restraint or seclusion applied to the
patient shall be the least restrictive measure nec-
essary to prevent such mjury to the pafient or oth-
exs, and the use of restraint or sechision in a treat-

ment facility chall not exceed 3 hours without

medica] resvaluation, except that such meédical
reevaluation shall not be required, unless neces-
sary, between the hours of 12:00 midnight and
8:00 2 . When restraints or sechusion are applied,
fhere shall be monitoring of the patient’s condi-
tion at a2 frequency determined by the trsatng
physician or psychologist, which shall be no less
than once per each 15 minutes. The head of the
trestment Jacility or a physician or psychalogist
shall sign a statement explaining the treatment ne-
cessity for the use of any restyaint of sechusion and
shall nake such staternent a part of the permanent
trestrment record of the patient.

b} The provisions of subsection (a) shall not
prevents = = SRS
st mander ~nd nﬁw:ﬁtml thernnf by the boad of
4_-_}25 imaptroant :-\ri:-]J-::'}r o n Pk}m{m‘n; o ?r}rﬁ]ﬂf\]A_

(1) Staff ot the state security hospital from,
confining petients in their yooms when it is con-
sdered necessary for security or proper stifu-
tional mamagement;
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“-QE)- the ;JSE :::f restraints whenﬂneec{eﬁ Pﬁma;—

iy for examination or treatmenfor 10 mSUTe The

hesling process; &=

(Z] the use of seclusion as part of & treatment
methodology that calls for dme out when the pa-

Hept is refusing to participate in a freatment or

has become disruptive of a treatment processs

(c) “Restraints” means the application of any

devices, other than urrnan force alone, to any part
of the body of the patient for the purpose of pre-
venting the patient from czusing injury to self or
others.” :

(d) “Seclusion” meaus the placement of a pa-
Hent, alone, in a'room, whers the patient’s free-
dom to leave is restricted and where the patient
is not under continuous observation.

History: 1, 1996, ch. 157, § 33;A§E.18.

of a physical illness or injury -

(3) the quarantine of any patient to
prevent the spread of a communicable

disease; OT

; but such period of time cut shall

last only so lomg as that particular
treatment session lasts or would have

lasted



