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Introduction

The Kansas Code of Civil Procedure, effective January 1, 1964, was originally proposed by a
Judicial Council Advisory Committee. The Kansas Code was patterned after the Federal Rules of
Civil Procedure, and the Advisory Committee noted at the time the many benefits of conformity with
the Federal Rules. One of the benefits is uniformity of practice in the state and federal courts in
Kansas. In addition, interpretation and analysis of the federal rules are available to assist in
construing the corresponding Kansas provisions.

The Judicial Council Civil Code Advisory Committee has completed a two-year review of the
Kansas Code of Civil Procedure, comparing the Kansas provisions with the corresponding federal
rules. Prior to this review, the most recent comprehensive review of the Kansas Code of Civil
Procedure was in the mid-1990's. The current review was prompted by a number of recent changes
to the Federal Rules of Civil Procedure. The comprehensive Federal Style Project, effective
December 1, 2007, involved amendments to virtually every civil rule. The goal of the Federal Style
Project was to clarify and simplify the rules so that they would be easier to use and understand,
without making substantive changes. Also effective on that date were the “Style-Substance”
amendments, which involved minor technical changes to a small group of rules. Another group of
amendments will become effective December 1, 2009, including the Time-Computation project that
revises the way time is computed under the federal rules. In addition, the Civil Code Advisory
Committee reviewed other federal rules amendments that Kansas has not adopted, including those
that had taken effect since the last comprehensive review. The review was limited to Articles 1-3
of Chapter 60.

The Committee concluded that some amendments to the federal rules that had not yet been
incorporated into the Kansas Code were inapplicable to practice in state courts or were inconsistent
with established Kansas practice reflecting strong state policies. In most instances, however, the
Committee concluded that amendments to the federal rules were compatible with Kansas practice
and policies.

The Civil Code Advisory Committee previously reviewed a group of federal rules amendments
dealing with the issue of e-discovery that went into effect on December 1, 2006, and recommended
corresponding changes to the Kansas Code of Civil Procedure. That legislation was introduced and
passed in the 2008 legislative session.

The Comment section following each statute below generally refers to the restyling revisions
that are recommended 1) to incorporate Federal Style Revision amendments in Kansas Code
provisions modeled after the Federal Rules, and 2) to restyle Kansas Code provisions that have no
federal counterpart using similar style guidelines. The Restyling Objectives below and the
Comments regarding revisions patterned after federal rules amendments have been borrowed from
the Federal Advisory Committee Notes and adapted for the Kansas Code.



Restyling Objectives

Some of the primary restyling objectives are summarized below. More detailed comments from
the Federal Advisory Committee on the Federal Style Project as well as the other federal rules
amendment packages can be found at: http://www.uscourts.gov/rules/.

The restyled Kansas Code reduces the use of inconsistent terms that say the same thing in
different ways. Because different words are presumed to have different meanings, such
inconsistencies can result in confusion. The restyled rules reduce inconsistencies by using the same
words to express the same meaning. For example, consistent expression is achieved without
affecting meaning by the changes from “upon motion or on its own initiative” in K.S.A. 60-205(c)
and variations in many other statutes to “on motion or on its own.” Some variations of expression
have been carried forward when the context made that appropriate. As an example, “stipulate,”
“agree,” and “consent” appear throughout the Kansas Code, and “written” qualifies these words in
some places but not others. The number of variations has been reduced, but at times the former
words were carried forward. None of the changes, when made, alters the statute's meaning.

The restyled Kansas Code minimizes the use of inherently ambiguous words. For example, the
word “shall” can mean “must,” “may,” or something else, depending on context. “Kansas courts
have read ‘shall’ to mean ‘may’ where the context requires.” State v. Porting, 29 Kan. App. 2d 869,
892 P.2d 915 (1995) (citing Paul v. City of Manhattan, 212 Kan. 381, 385, 511 P.2d 244 (1973)).
The potential for confusion is exacerbated by the fact that “shall” is no longer generally used in
spoken or clearly written English. The restyled Kansas Code replaces "shall" with “must,” “may,”
or “should,” depending on which one the context and established interpretation make correct in each
section.

The restyled rules minimize the use of redundant “intensifiers.” These are expressions that
attempt to add emphasis, but instead state the obvious and create negative implications for other
rules. “The court in its discretion may” becomes “the court may”; “unless the order expressly directs
otherwise” becomes “unless the court orders otherwise.” The absence of intensifiers in the restyled
Kansas Code does not change the substantive meaning. For example, the absence of the word
“reasonable” to describe the notice of a motion for an order to compel discovery in K.S.A. 60-
237(a)(1) does not mean that “unreasonable” notice is permitted.

The restyled Kansas Code also removes words and concepts that are outdated or redundant. The
reference to “at law or in equity” in K.S.A. 60-201(b) has become redundant with the merger of law
and equity. Outdated words and concepts include the reference to “demurrers, pleas, and exceptions”
in K.S.A. 60-207(c) and references to “averments” in K.S.A. 60-208, 60-209, 60-210, and 60-255.

The restyled Kansas Code removes a number of redundant cross-references. For example, K.S.A.
60-208(b) states that a general denial is subject to the obligations of K.S.A. 60-211, but all pleadings
are subject to K.S.A. 60-211. Removing such cross-references does not defeat application of the
formerly cross-referenced statute.
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Proposed Amendments

60-101. Title. This act shal may be knewn cited as the code of civil procedure.
COMMENT

The language of K.S.A. 60-101 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. The change in this section is intended to be stylistic only.

60-102. Construction. The provisions of this act shatt must be liberally construed and administered
to secure the just, speedy, and inexpensive determination of every action ef and proceeding.

COMMENT

The language of K.S.A. 60-102 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-103. Restricted mail defined. The term "restricted mail” as used in this chapter means mail, sent
postage or other delivery fees prepaid, that is endorsed which-earries on its face the-endersements

aceordance-with-the pursuant to applicable postal regulations so that the sender will receive a return
receipt notification with the date and address of delivery, and, if the addressee is a natural person,
only the addressee or an authorized agent will receive the mail efthe-pestat-department,exceptthat

1
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COMMENT

The language of K.S.A. 60-103 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

There is no counterpart of this section in the federal rules, which do not use the term
“restricted mail.” The required endorsements in the section are no longer correct under
current postal regulations. The section was revised to remove the endorsement language so
that the section will remain accurate regardless of future postal regulation amendments, if
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any. Although the term “restricted mail” is only used in one place in Article 2, K.S.A. 60-
227, it is used in other provisions in Chapter 60 and elsewhere in the Kansas Statutes
Annotated.

60 104 Aets—by—court—oﬁudge Locatron of proceedrnqs Wrtheut—regard—to—whetheﬁhe—wofd
s d hapter;-att All trials tpen on the merits

shalt must be conducted in open court and, sublect to K.S.A. 20-347, in a regular courtroom tf
reasenabhy-possible. All other acts or proceedings, including the entry of a ruling or judgment, may
be done or conducted by a judge or judge pro tem in chambers, without the attendance of the clerk
or other court officials, or ane at any place either withif-in or withettt outside the district; but no
hearing, other than one ex parte, shalt may be conducted outside the district without the consent of

all affected parties affected-thereby-whe-are not in default.

COMMENT

The language of K.S.A. 60-104 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

A reference to K.S.A. 20-347 was added to clarify that, with supreme court approval,
court may be held in suitable facilities other than the county courthouses.

There is no counterpart of this section in the federal rules.

60-201. Rules of civil procedure; citation; scope.

(a) The provisions of this article 2-of-chapter66—of theKansas—Statutes-Annotated,—ant
amendments-thereto;shalt may be krown-ane cited as the rules of civil procedure.

(b) This article governs the procedure in all civil actions and proceedings in the district courts

of Kansas other than actrons commenced pursuant to the code of crvrl procedure for Irmrted actrons

COMMENT

The language of K.S.A. 60-201 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.
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Since cases are no longer classified as being at law or in equity, there is no need to carry
forward the phrases that initially accomplished the merger.

The former reference to proceedings in the supreme court has been deleted. Appellate
procedure has changed significantly since the Code was enacted and is now governed by
Supreme Court Rules.

The former reference to “suits of a civil nature” is changed to the more modern “civil
actions and proceedings.”

The reference to K.S.A. 60-265 is deleted because K.S.A. 60-265 is not an exception to
this section.

%2

60-202. One form of action. There shal-bebtt is
action.;—if tah the mart aomalainine aha

one form of action — te-be-knrewn-as the civil
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COMMENT
The language of K.S.A. 60-202 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

The Committee determined that the designation of parties, carried forward from G.S.
1949 60-201, is unnecessary.

60-203. €ommencementof Commencing an action.

(a) Time of commencement. A civil action is commenced at the time of:

(1) filing a petition with the-eterkcof the court, if service of process is obtained or the first
publication is made for service by publication within 90 days after the petition is filed,
except that the court may extend that time an additional 30 days upon a showing of good
cause by the plaintiff; or

(2) service of process or first publication, if service of process or first publication is not
made within the time specified by proviston subdivision (1).

(b) Curing invalid service. If service of process or first publication purports to have been made

but is later adjudicated to have been invalid due to afy an irregularity in form or procedure or afy
a defect in making service, the action shalreverthelessbe-deemed is considered to have been
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commenced at the applicable time under subsection (a) if valid service is obtained or first
publication is made within 90 days after that adjudication, except that the court may extend that time
an additional 30 days upon a showing of good cause by the plaintiff.

(c) Entry of appearance. The filing of an entry of appearance shatH-have has the same effect as
service. Written contact with the court by a defendant, or an attorney for & the defendant, invoking
evokingthe protection for steh the defendant under the servicemembers civil relief act shalt (50
USC 501 et seq.), and amendments thereto, is not be-teemetd an entry of appearance by-the-cottt.

(d) Fetefaestmite Electronic filing. As used in this section, filing a petition with the eterk-ofthe
court shat includes receipt by the eterk court of a petition by telefacsimtte-commtumnication electronic
means complying with supreme court rules.

COMMENT

The language of K.S.A. 60-203 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

No substantive change to current rules regarding telefacsimile filing is intended by
substituting the words “electronic means.” The use of the broader term will accommodate
future expansion of electronic filing methods pursuant to supreme court rule.

K.S.A. 60-203 differs substantially from Federal Rule 3.

60-204. Process, generally. The methods of serving process &s set ferth out in article 3 of this
chapter shaH constitute sufficient service of process in all civil actions and speetat proceedings, but
they-shat-be-alternative are alternatives to; and do not restrict thrrestrietioroef different methods
specifically provided by law. Substantial compliance with tr any method of serving process;

stbstantialcomphance-therewith-shat-effect effects valid service of process if the court finds that,

notwithstanding some irregularity or omission, the party served was made aware that an action or

proceeding was pending in a specified court ia-which-his-or-herperson,status-or property-were
sttbjecttobeingaffected that might affect the party or the party’s status or property.

COMMENT

The language of K.S.A. 60-204 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-204 does not conform to Federal Rule 4, which contains the federal service
provisions. Service provisions in the Kansas Code are found in Article 3.
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60 205 Ser\#ee Servmg and f|I|ng ef pleadlngs and other papers ?he—met-hed—ef—swee—&nd

(a) Service: When required.

(1) In general. Except as otherwise provided in this chapter, each of the following papers
shal must be served tper-each on every efthe-parties party:

(A) Every-orderreguired-by-ttstermsto-be-served an order stating that service is
required;

(B) everypleading-subseguentto a pleading filed after the original petition, unless

the court orders otherwise eteers under subsection (c) because of there are
numerous defendants;

(C) everypaper—telating—to—tisclostre—of-expert-testimoeny—or a discovery paper

required to be served upeft on a party, unless the court orders otherwise eteers;

(D) aevery written motion, etherthan except one whieh that may be heard ex parte;
and

(E) aeverywritten notice, appearance, demand, or offer of judgment, destgration-of
record-enappeat-and or any similar paper.

(2) If a party fails to appear. No service fieeeHse-mate is required on a parties party who is
in default for fatttre failing to appear. exeeptthatpleadingsasserting But a pleading that
asserts a new or-agdditionat-etaims claim for relief against them such a party shatt must
be served tpen-them on that party in the manner provided for service of summons in
article 3 of chapter 60.

(b) Service: How made.

ttorney If aparty is represented by an attorneylthe service under this section shat must

be made tipen on the attorney unless the court orders service tpen on the party tsorderee
by-thecotrt.

(2) Service in general. A paper is served under this section Service-tpon-the-attorney-or
tper-a-party-shat-bemate by:

(A) handing it to the person;
(B) leaving it:



[

w

10
11

12
13
14
15
16
17
18
19
20
21

22

23
24
25

26
27

28
29
30
31

32
33

®

B B

B

(i) at the person's office with a clerk or other person in charge or, if no one is in

charge, in a conspicuous place in the office; or

(ii) if the person has no office or the office is closed, at the person's dwelling or usual

place of abode with someone of suitable age and discretion who resides there;

mailing it to the person's last known address - in which event service is complete
upon mailing;

leaving it with the court clerk if the person has no known address;

sending it by telefacsimile communication - in which event service is complete
upon receipt of a confirmation generated by the transmitting machine; or

serving it by electronic means when authorized by supreme court rule or a local
rule.

(c) Serving numerous defendants.

(1) In general. tramy If an action t-whieh-there-are involves an unusually large aumbers
number of defendants, the court may, tpefr on motion or of on its own tritiative, may

order that;

(A) servicesofthe defendants’ pleadings ef-the-defendants and replies therete to
them need not be served on other mate-asbetween-the defendants;

(B) andthat any eross-claim crossclaim, counterclaim, er-matter—constituting—an
avoidance, or affirmative defense eontained-theretn—shal-be-deemed-tebe in
those pleadings and replies to them will be treated as denied or avoided by all
other parties; and

(C) thatthe filing ef any such pleading and service-thereof-tpen serving it on the

plaintiff constitutes étte notice of tt the pleading to the all parties.
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(2) Notifying parties. A copy of every such order shalt must be served tpeft on the parties
t-steh-mannerane-form as the court directs.

(d) Filing.

(1) Required filings; certificate of service. Any paper after the petition that is required to

be served — together with a certificate of service — must be filed within a reasonable

time after service. Only a certificate of service must be filed for expert disclosures under

K.S.A. 60-226, and amendments thereto, and the following discovery requests and

responses, which must not be filed until they are used in the proceeding or the court

orders filing:
(A) depositions other than those taken under K.S.A. 60-227, and amendments
thereto;
(B) interrogatories;
(C)  requests for documents or tangible things or to permit entry onto land; and
(D)  requests for admission.
(2) How filing is made — in general. A paper is filed by delivering it:
(A) tothe clerk; or
(B) toajudge who agrees to accept it for filing, and who must then note the filing

date on the paper and promptly send it to the clerk.

(3) Electronic filing, signing, or verification. In accordance with K.S.A. 60-271, and

amendments thereto, and supreme court rules, pleadings and other papers may be filed,

signed, or verified by electronic means.
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(e) Section not exclusive. The methods of serving and filing pleadings and other papers provided

in this section constitute sufficient service and filing but they are alternatives to and do not restrict

different methods specifically provided by law.

COMMENT

The language of K.S.A. 60-205 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

K.S.A. 60-205(a)(l)(E) omits the former reference to a designation of record on appeal.
Pursuant to a Supreme Court Rule change in 1977, the appellant no longer is required to
designate the content of the record. Supreme Court Rule 1.05 specifies that K.S.A. 60-205
applies to appeals, and no reference to the record on appeal is necessary in this section.

K.S.A. 60-205 was amended to conform more closely with Federal Rule 5, but there are
still differences. Rule 5 has been amended to allow electronic service (2001) and electronic
filing (2006). Many state court judicial districts do not yet have the technological capability
to accept e-filings and the only electronic method currently authorized by supreme court rule
is telefacsimile service and filing. New subsection (b)(2)(F) allows service by any electronic
means authorized by supreme court rule or a local rule, and “telefacsimile” filing in
subsection (d)(3) has been changed to “electronic” filing. These amendments are not
intended to be substantive changes to current service and filing methods. Rather, replacing
the narrow “telefacsimile” with the broader “electronic” is intended to accommodate future
expansion of electronic communication methods authorized by supreme court rule.

Subsection (d) was amended to conform to a 2001 amendment to Rule 5(d) that added
a requirement for certificates of service. The substance of former subsection (d)(2), which
requires filing only a certificate when service of certain discovery requests or responses, or
disclosures of expert testimony has occurred, is unique to Kansas and has been retained.
Responses to interrogatories no longer must be filed with the court.

The first sentence of the former statute, stating that the methods of service and filing

provided in the section are not exclusive methods, is unique to Kansas and has been retained
as new subsection (e).

10
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60-206. ﬂFﬁﬁﬂe—eempufaﬂﬁﬁ—aﬁd—exEﬁaeﬁComputmq and extendlnq tlme t|me for motion

papers.

(a) Computatiorr—tegal-hotidaydefined Computing time. The following provisions apply
in computing any time period ef-timeprescribed-or-alHowedby specified in this chapter, by-the in
any local rites-efany-districtcotrtby rule or court order efeottt, or by in any appticabte statute;

or administrative rule or reqgulation that does not specify a method of computing time.

(1) Period stated in days or a longer unit. When the period is stated in days or a longer unit

of time:

B B

®

exclude the day of the event that triggers the period:

count every day, including intermediate Saturdays, Sundays, and legal holidays;
and

include the last day of the period, but if the last day is a Saturday, Sunday, or
legal holiday, the period continues to run until the end of the next day that is not
a Saturday, Sunday, or legal holiday.

(2) Period stated in hours. When the period is stated in hours:

(A)

(B

©€)

begin counting immediately on the occurrence of the event that triggers the
period;

count every hour, including hours during intermediate Saturdays, Sundays, and
legal holidays; and

if the period would end on a Saturday, Sunday, or legal holiday, the period
continues to run until the same time on the next day that is not a Saturday,
Sunday, or legal holiday.

11



11

12

13
14

15
16
17
18

19

20
21
22
23

24
25
26
27

28
29
30

31
32
33
34
35

(3) Inaccessibility of the clerk’s office. Unless the court orders otherwise, if the clerk’s
office is inaccessible:

(A) on the last day for filing under subsection (a)(1), then the time for filing is
extended to the first accessible day that is not a Saturday, Sunday, or legal

holiday; or

(B)  during the last hour for filing under subsection (a)(2). then the time for filing is
extended to the same time on the first accessible day that is not a Saturday,
Sunday, or legal holiday.

(4) “Last day” defined. Unless a different time is set by a statute, local rule, or court order,
the last day ends:

(A)  for electronic or telefacsimile filing, at midnight in the court’s time zone; and

(B) for filing by other means, when the clerk’s office is scheduled to close.

(5) “Next day” defined. The “next day” is determined by continuing to count forward when
the period is measured after an event and backward when measured before an event.

(6) “Legal holiday” defined. “Legal holiday” means any day declared a holiday by the
President, the Congress of the United States, or the legislature of this state, or any day
observed as a holiday by order of the Kansas Supreme Court. A half holiday is
considered as other days and not as a holiday.

(b) EntargementExtending time.

Q) In qeneral When an act mav or must be When—by—tlﬁs—ehaptewnby—a—neﬂee—gwen
s i S : ee-tebe done at-of within a

speC|f|ed tlme therudgecourt may, for good cause, extend the time: shown-may-at-any

(A) with or without motion or notice order-the-pertod-entarged if the court acts, or if
a request thefefef IS made before the expiration—of—theperiod—originatty

s—oreer original time or its extension

expires; or

2)(B) upenrt on motion made after the exptratt ifted-periot-permi 5
denewherethe—f&rtwete—aet—was—the—resutt time has explred if the party falled to act
because of excusable neglect.

(2) Exceptions. A court must +bttttray not extend the time for-takingany-action to act
under stbseetion—b)y—of K.S.A. 60-250(b), stbseection—(by—of K.S.A. 60-252(b),

stbsections{b)(e)yand(Hof K.S.A. 60- 259( ), (e) and (f), andsubseeﬂeﬁeb)ef K. S A
60-260(b), and amendments thereto;exee

tithem.

12
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(c) Fermotierns=Motions, notices of hearing, and affidavits or declarations.

(1) In general. A written motion;-etherthar-one-which-may be-heard-exparte; and notice
of the hearing thereefshalt must be served rotlaterthanfive at least 7 days before the

time specified for the hearing, turtessadifferentperiocrsfixedby-theserutesorbyorder
of thejudge: with the following exceptions:

(A)

7 when the motion may be heard

ex parte; apptication

(B)  when these rules set a different time; or

(C)  when a court order — which a party may, for good cause, apply for ex parte —
sets a different time.

(2) Supporting affidavit or declaration. Wheratnetion—is—stupported-by-affidavitthe
affidavitshalt Any affidavit or a declaration pursuant to K.S.A. 53-601, and amendments

thereto, supporting a motion must be served with the motion, —ane-execept Except as

otherwiseprovideda—subsectionL{d)of K.S.A. 60-259(d), and amendments thereto,
provides otherwise, any opposing affidavitstmay affidavit or declaration must be served

netlaterthan at least one day before the hearing, unless the court permits them-to-be
servetratthe-time-ofhearing service at another time.

(d) Additional time after service by mail. Whenever When a party may or must has-theright
eHs—requrred—te—de—seme act eHake—seﬁﬂe—preeeedfﬁgs W|th|n a QECIfled time peﬁed after the

service efan :
and service is by mall three days sh&l-l—be are added after te the preseribed perlod would otherW|se
expire under subsection (a).

COMMENT

The language of K.S.A. 60-206 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Subsection (a). Subsection (a) has been amended to simplify and clarify the provisions
that describe how deadlines are computed. Subsection (a) governs the computation of any
time period specified in chapter 60, in any local rule or court order, or in any statute or
administrative rule or regulation that does not specify a method of computing time.

The time-computation provisions of subsection (a) apply only when a time period must
be computed. They do not apply when a fixed time to act is set. If, for example, the date for
filing is “no later than November 2, 2009,” subsection (a) does not govern. But if a filing
is required to be made “within 10 days” or “within 72 hours,” subsection (a) describes how
that deadline is computed.

13



Subsection (a)(1). New subsection (a)(1) addresses the computation of time periods that
are stated in days. It also applies to time periods that are stated in weeks, months, or years.
See, e.g., K.S.A. 60-260(c)(1). Subsection (a)(1)(B)’s directive to “count every day” is
relevant only if the period is stated in days (not weeks, months or years).

Under former subsection (a), a period of 11 days or more was computed differently than
a period of less than 11 days. Intermediate Saturdays, Sundays, and legal holidays were
included in computing the longer periods, but excluded in computing the shorter periods.
Former subsection (a) thus made computing deadlines unnecessarily complicated and led to
counterintuitive results. For example, a 10-day period and a 14-day period that started on
the same day usually ended on the same day — and the 10-day period not infrequently ended
later than the 14-day period. See Miltimore Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d 685,
686 (6th Cir. 2005).

Under new subsection (a)(1), all deadlines stated in days (no matter the length) are
computed in the same way. The day of the event that triggers the deadline is not counted.
All other days — including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: If the period ends on a Saturday, Sunday, or legal
holiday, then the deadline falls on the next day that is not a Saturday, Sunday, or legal
holiday. Anillustration is provided below in the discussion of subsection (a)(5). Subsection
(a)(3) addresses filing deadlines that expire on a day when the clerk’s office is inaccessible.

Where subsection (a) formerly referred to the “act, event, or default” that triggers the
deadline, new subsection (a) refers simply to the “event” that triggers the deadline; this
change in terminology is adopted for brevity and simplicity, and is not intended to change
meaning.

Periods previously expressed as less than 11 days will be shortened as a practical matter
by the decision to count intermediate Saturdays, Sundays, and legal holidays in computing
all periods. Many of those periods have been lengthened to compensate for the change. See,
e.g., K.S.A. 60-214(a)(1).

Most of the 10-day periods were adjusted to meet the change in computation method by
setting 14 days as the new period. A 14-day period corresponds to the most frequent result
of a 10-day period under the former computation method — two Saturdays and two Sundays
were excluded, giving 14 days in all. A 14-day period has an additional advantage. The
final day falls on the same day of the week as the event that triggered the period — the 14th
day after a Monday, for example, is a Monday. This advantage of using week-long periods
led to adopting 7-day periods to replace some of the periods set at less than 10 days, and
21-day periods to replace 20-day periods. Thirty-day and longer periods, however, were
generally retained without change.

Subsection (a)(2). New subsection (a)(2) addresses the computation of time periods that
are stated in hours. No such deadline currently appears in the Kansas Code of Civil
Procedure. But some statutes contain deadlines stated in hours, as do some court orders
issued in expedited proceedings.
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Under subsection (a)(2), a deadline stated in hours starts to run immediately on the
occurrence of the event that triggers the deadline. The deadline generally ends when the
time expires. If, however, the time period expires at a specific time (say, 2:17 p.m.) on a
Saturday, Sunday, or legal holiday, then the deadline is extended to the same time (2:17
p.m.) on the next day that is not a Saturday, Sunday, or legal holiday. Periods stated in hours
are not to be “rounded up” to the next whole hour. Subsection (a)(3) addresses situations
when the clerk’s office is inaccessible during the last hour before a filing deadline expires.

Subsection (a)(2)(B) directs that every hour be counted. Thus, for example, a 72-hour
period that commences at 10:23 a.m. on Friday, October 30, 2009, will run until 9:23 a.m.
on Monday, November 2; the discrepancy in start and end times in this example results from
the intervening shift from daylight saving time to standard time.

Subsection (a)(3). The former subsection (a) did not contain a provision dealing with
inaccessibility of the courthouse due to weather conditions or other reasons, which was
added to Federal Rule 6(a) in 1985. This provision is now incorporated in new subsection
(@)(3), although as in the revised Federal Rule 6, there is no reference to “weather.”
Inaccessibility can occur for reasons unrelated to weather. The statute does not attempt to
define inaccessibility.

When determining the last day of a filing period stated in days or a longer unit of time,
a day on which the clerk’s office is not accessible because of the weather or another reason
is treated like a Saturday, Sunday, or legal holiday. When determining the end of a filing
period stated in hours, if the clerk’s office is inaccessible during the last hour of the filing
period computed under subsection (a)(2) then the period is extended to the same time on the
next day that is not a weekend, holiday, or day when the clerk’s office is inaccessible.

Subsection (a)(3)’s extensions apply “[u]nless the court orders otherwise.” In some
circumstances, the court might not wish a period of inaccessibility to trigger a full 24-hour
extension; in those instances, the court can specify a briefer extension.

Subsection (a)(4). New subsection (a)(4) defines the end of the last day of a period for
purposes of subsection (a)(1). Subsection (a)(4) does not apply in computing periods stated
in hours under subsection (a)(2), and does not apply if a different time is set by a statute,
local rule, or order in the case. A local rule may, for example, address the problems that
might arise if a single district has clerk’s offices in different time zones, or provide that
papers filed in a drop box after the normal hours of the clerk’s office are filed as of the day
that is date-stamped on the papers by a device in the drop box.

Subsection (a)(5). New subsection (a)(5) defines the “next” day for purposes of
subsections (a)(1)(C) and (a)(2)(C). The Kansas Code of Civil Procedure contains both
forward-looking time periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time after an event. See, e.g., K.S.A.
60-259(b) (motion for new trial “must be filed no later than 28 days after the entry of
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judgment”). A backward-looking time period requires something to be done within a period
of time before an event. See, e.g., K.S.A. 60-226(e)(2) (parties must disclose any additions
or changes to expert witness information “at least 30 days before trial, unless the court orders
otherwise”). Indetermining what is the “next” day for purposes of subsections (a)(1)(C) and
(@)(2)(C), one should continue counting in the same direction — that is, forward when
computing a forward-looking period and backward when computing a backward-looking
period. If, for example, a filing is due within 30 days after an event, and the thirtieth day
falls on Saturday, September 5, 2009, then the filing is due on Tuesday, September 8, 2009
(Monday, September 7, is Labor Day). But if afiling is due 21 days before an event, and the
twenty-first day falls on Saturday, September 5, then the filing is due on Friday, September
4. If the clerk’s office is inaccessible on September 4, then subsection (a)(3) extends the
filing deadline forward to the next accessible day that is not a Saturday, Sunday, or legal
holiday — no later than Tuesday, September 8.

Subsection (a)(6). New subsection (a)(6) defines “legal holiday” for purposes of the
Kansas Code of Civil Procedure, including the time-computation provisions of subsection
(a). New subsection (a)(6) adds to the definition of “legal holiday” days that are declared
aholiday by the President. The definition of “legal holiday” in subsection (a)(6) differs from
that in Federal Rule(a)(6).

Subsection (c). The time set in the former statute at 5 days has been revised to 7 days
conforming this section to Supreme Court Rule 131. The one-day time period was not
changed. This varies from Federal Rule 6, in which the time for serving a motion and notice
of hearing was changed from 5 days to 14 days prior to the hearing and the time for filing
opposing affidavits was changed from one day to 7 days. The Committee determined that
state practice has proceedings and motion dockets, such as in domestic matters, where the
extended time frame in Federal Rule 6 should not be followed.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

60-207. Pleadings allowed, forms form of motions and petitiens other papers.

(a) Pleadings. Fhere-shat-be-a Only these pleadings are allowed:

(1) a petition that complies with subsection (c);

(2) and an answer to a petition;
(3) atrephy an answer to a counterclaim geneminated designated as steh a counterclaim;

(4) an answer to a crossclaim eross-claim;tf-the-answercontains-across-claim;

16



[

15

16

17
18

19
20
21

22
23

24
25
26
27

28
29

(5) a third-party petition;H-ape v
proviston o K-SA606-214; aﬁd
(6) an answer to athire=party-answer,+f a third-party petition; and ts-servee:

at if the court may orders one, a reply to an

(b) Motions and other papers.

(1) Ingeneral. Aﬁ-&p*phe&tleﬁ-te-t-he-eebrrt-eﬁudgeArequestforaﬁacourtordersh&Hmust

be made by motion. whieh The

motion must:

(A)  be inwriting; unless made during a hearing or trial;

(B) shah state with particularity the grounds therefet; for seeking the order; and

() shaH—set—feﬁ-h state the rellef eﬁafdef sought :Fhe—reqtrrremeﬁt—ef—wmmg—ls

(2) Eorm. The sections of this article appticablete governing captions, signing, and other
matters of form in of pleadings apply to alt motions and other papers-previded-forby-this

(c) Designation of petition. A petition must designate immediately below the names of the

parties in the caption that the petition is filed pursuant to Chapter 60 of the Kansas Statutes
Annotated. The designation is sufficient if labeled “Petition Pursuant to K.S.A. Chapter 60"
immediately below the caption

(d) Lost pleadings. If an original pleading is lost, destroyed, or withheld by any person, the court
orjudge may allow a copy thereof of the pleading to be substituted.
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COMMENT

The language of K.S.A. 60-207 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

New subsection (a) retains the variation from the federal rules that requires a designation
on the petition to distinguish Chapter 60 cases from those filed under Chapter 61.

Former subsection (a) stated that “there shall be * * * an answer to a cross-claim, if the
answer contains a cross-claim * * *.” Former K.S.A. 60-212(a) provided more generally
that “[a] party served with a pleading stating a cross-claim against such party shall serve an
answer thereto * * *.” New K.S.A. 60-207(a)(4) corrects this inconsistency by providing
for an answer to a crossclaim.

For the first time, subsection (a)(7) expressly authorizes the court to order a reply to a
counterclaim answer. A reply may be as useful in this setting as a reply to an answer, a third-
party answer, or a crossclaim answer.

Former subsection (b)(1) stated that the writing requirement is fulfilled if the motion is
stated in a written notice of hearing. This statement was deleted as redundant because a
single written document can satisfy the writing requirements both for a motion and for a
K.S.A. 60-206(c)(1) notice.

Former subsection (c) is deleted because it has done its work. If a motion or pleading is
described as a demurrer, plea, or exception for insufficiency, the court will treat the paper
as if properly captioned. The substance of new subsection (c) formerly appeared in
subsection (a) and has no counterpart in the federal rules.

There is no counterpart of subsection (d) in the federal rules.

60-208. General rules of pleadings.

(a) etafms CIa|m for rellef A pleadlng whwh%ets—feﬁh that states a claim for reliefwhether

must contain:

(1) A a short and plain statement of the claim showing that the pleader is entitled to relief;

and

(2) a demand for jueigmentfoer the rellef souqht WhICh mav mclude rellef in the alternatlve
or different types of relief. to-whieh d :

Except in contract actions, every pleadlng demandlng rellef for money damages i}
money in excess of $75,000, without demanding ary a specific amount of money, shat
set-forth must state only that the amount sought as damages is in excess of $75,000;
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excepttractions—setndingtn—contract. Every pleading demanding relief for money
damages trmoney in an amount of $75,000 or less shal must specify the amount efstch

sought as damages setightto-berecovered. Retiefirthe-alternativeorofseveratdifferent
types-may-be-tdemandee:

(b) Defenses; form-of admissions and denials.

(1) In general. In responding to a pleading, A a party shaH must:

(A) state in short and plain terms sueh—party's its defenses to each claim asserted
against it; and

(B) shaladmit or deny the avermentstporwhichthe-adversepartyreties allegations
asserted against it by an opposing party. Hthe-partyts-withott krowledgeor

(2) Denials — responding to the substance. Pentats—shalt A denial must fairly meet
respond to the substance of the averments-dented allegation.

Ei—l—aﬁd—ameﬁdmefﬁs—thefef& A Dartv that mtends in qood falth o denv aII the

allegations of a pleading — including the jurisdictional grounds — may do so by a
general denial. A party that does not intend to deny all the allegations must either
specifically deny designated allegations or generally deny all except those specifically
admitted.

(4) Denying part of an allegation. A party that intends in good faith to deny only part of an
allegation must admit the part that is true and deny the rest.

(5) Lacking knowledge or information. A party that lacks knowledge or information
sufficient to form a belief about the truth of an allegation must so state, and the statement
has the effect of a denial.

(6) Effect of failing to deny. An allegation — other than one relating to the amount of
damages — is admitted if a responsive pleading is required and the allegation is not
denied. If a responsive pleading is not required, an allegation is considered denied or
avoided.
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(c) Affirmative defenses.

(1) Ingeneral. In pteading responding to a preceding pleading, a party shal must setforth
affirmatively state any avoidance or affirmative defense, including:

(A) accord and satisfactions;
(B) arbitration and awards;
(C) assumption of risk;;

(D) contributory negligence; or comparative fault;

(E) discharge in bankruptcy;;
(E) duress;;

(G) estoppels;

(H) failure of considerations;
(1) fraud, illegality;;

(J) injury by fellow servant;;
(K) laches;;

(L) license;;

(M) payment;

(N) release;;

(O) res judicata;;

(P) statute of fraudss;

(Q) statute of limitations;; and

(R) waiver.;a

(2) Mistaken designation. When If a party has mistakenly desigrated designates a defense
as a counterclaim, or a counterclaim as a defense, the court must, ef-terms; if justice s

requires, shaH treat the pleading as tFthere-hat-beenaproperdestghation though it were

correctly designated, and may impose terms for doing so.
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(ed) Pleading to be concise and direct; eonsistency alternative statements; inconsistency.

(1) In general. Each avermentoefapleading-shat allegation must be simple, concise, and
direct. No technical forms-ef-pleading-ermotionsare is required.

(2) Alternative statements of a claim or defense. A party may set ferth-twe out 2 or more
statements of a claim or defense alternately or hypothetically, either in erie a single count
or defense orin separate eeunfs—%defeases ones. Wheﬁweﬁfmefeﬁafemeﬁ%are

statements: If a party makes alternative statements, the pleading is sufficient if any one

of them is sufficient.

(3) Inconsistent claims or defenses. A party may alse state as many separate claims or

defenses as theparty it has, regardless of consrstencyaﬁd—whefhefbased-errlegal-ereﬁ

egtitable-groundsoerenboth. A

(fe) €onstructionof Construing pleadings. AH-pleadingsshat Pleadings must be se construed
S0 as to do stbstanttat justice.

COMMENT

The language of K.S.A. 60-208 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-208(a) differs from Federal Rule 8(a) in actions other than contract actions by
prohibiting an allegation of a specific amount of damages when damages exceeding $75,000
are sought. The general statement that is required allows the defendant to know if the
amount in controversy required for federal diversity jurisdiction has been met.

The former subsection (b) and (e) cross-references to K.S.A. 60-211 are deleted as
redundant. K.S.A. 60-211 applies by its own terms. The force and application of K.S.A. 60-
211 are not diminished by the deletion.

Former subsection (b) required a pleader denying part of an averment to “specify so
much of it as is true and material and * * * deny only the remainder.” “[A]nd material” is
deleted to avoid the implication that it is proper to deny something that the pleader believes
to be true but not material.
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Deletion of former subsection (e)(2)'s “whether based on legal or on equitable grounds”
reflects the parallel deletions in K.S.A. 60-201 and elsewhere. Merger is now successfully
accomplished.

60-209. Pleading special matters.

(a) Capacity or authority to sue; legal existence.

(1) In general. A pleading need not allege: Hisrotnecessary-to-averthe

(A) aparty’s capacity ef-aparty to sue or be sued;

(B) aparty’s erthe authority efaparty to sue or be sued in a representative capacity;
or

(C) the legal existence of an organized association of persons that is made a party.

(2) Ralsmq those issues.

pe-steeH pte f i D 1St 133tie-sho Torarseany
of those issues, a oartv must do SO by a specrfrc-ﬁegatrve—avermeﬁt denial, which shat
must state any tretade-steh supporting particttars-as facts that are peculiarly within the

pleader's party’s knowledge.

(b) Fraud; or mistake;; conditions of the mind. In al-averments-of alleging fraud or mistake,
a party must state with particularity the circumstances constituting fraud or mistake-shat-be-stated

with-partictdarity. Malice, intent, knowledge, and other conditions of a person’s mind ef-a-petrsen
may be averred alleged generally.

(c) Conditions precedent. In pleading the-perfermanee-orocetrrence-of conditions precedent,
it ts-suffietent suffices to aver allege generally that aII condltrons precedent have occurred or, have

been performed-erhaveocetrred. A
and But when denying that a condition precedent has occurred or been performed a oartv must do
so with particularity.

(d) Official document or act. In pleading an official document or official act, it ts-suffictent
suffices to aver allege that the document was legally issued or the act legally done-tr-comptiance
withtaw.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign court, a judicial or
quasi-judicial tribunal, or ef a board or officer, it is-stffictent suffices to aver plead the judgment
or decision without setttg-forth-matter showing jurisdiction to render it.
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(F) Time and place. Forth ; ije ict pleading
allegation of time an¢t or place are Is materlal and—shaH—beeonsrdefed—er—aH—etheﬁaveﬁﬂeﬁts—ef
matertal-matter when testing the sufficiency of a pleading.

(9) Special damages. Wher-ttems If an item of special damage atre is claimed, thetrratture-shat
it must be specifically stated. tr-actteris-where If the court allows an amended petition pursuant to
K.S.A. 60-3703, and amendments thereto, to |nclude a clalm for exemplary or punltlve damages are
recoverable, the amended petition shah

btt-shalt must state only whether the amount ought as of damages seught—te—be—reeevefed IS th
exeessof or is not in excess of $75,000.

(h) Pleading written instrument. Whenevera A claim, defense, or counterclaim s founded tpefn
on a written instrument;-the-same may be pleaded by:

(1) reasonably identifying the safme written instrument and stating the its substance; thereof
. : o

(2) reciting the contents of the written instrument atdength in the pleading;; or

(3) attaching a copy may-be-attached to the pleading as an exhibit.

(|) Tender of money. When a tender of money |s made |n any a pleadlng, ﬂ—ehaH—net—be

meﬁey—rs—deposrted—m—theeourt—at—metﬁal the money need not be deposned in court prior to trial,
unless the court orders otherwise erdered-by-the-cotirt.

(_|) L|bel and slander In an action for I|beI or slander it eharl—net—be—neeese&ry—teetafe—rn—ﬂae

matte hich-the-etatmarose; b sufflcestos-tate Ileg
generally that theeame defamatorv matter was publlshed or spoken concerning the plaintiff;, and
if stieh that allegation be is not eentroverted denied in the answer, it shal need not be recessary-to
prove proved tton-the at trial-in-othercasesttshal-beneeessary. The defendant’s answer may;if
steh—defendant's—answer; allege both the truth of the matter charged as defamatory and any
mitigating circumstances agmisstbletrevidenceto that reduce the amount of damages.-aneiwhether
Whether the defendant proves the justification-eriot, the defendant may gtve+r introduce evidence
of any mitigating circumstances.

COMMENT

The language of K.S.A. 60-209 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

There are no counterparts in the federal rules of subsections (h), (i), and (j), or of the

provision in subsection (g) dealing with exemplary or punitive damages. Federal Rule 9(h)
deals with admiralty and maritime claims and is not appropriate for the Kansas Code.
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60-210. Form of pleadings.

(a) Caption; names of parties. Every pleading shal-eentair must have a caption settirg-forth
the-name-of-the—eotrt with the court’s name, the a title-ofthe-action, the a file number, and a
designation as in K.S.A. 60-207(a). trthe-petitton-the The title of the action-shatHnctude thenames
of petition must name all the parties;; btttr the title of other pleadings, tHis-stffictent-to-state-the

name-of after naming the first party on each side, with-an-appropriate-tneication—of may refer
generally to other parties.

(b) Paragraphs; separate statements. AH-avermentsofelaim-ordefense-shal-bemade A party
must state its claims or defenses in numbered paragraphs, the-cententsof each ef-which-shat-be
limited as far as practicable to a statement-efa single set of circumstances.;-ant-aparagraph A later
pleading may be-referree-te refer by number to a paragraph in an earlier pleading. traH-stceeeding
pleatings—Each If doing so would promote clarity, each claim founded tpefr on a separate
transaction or occurrence — and each defense other than dentats a denial — shat must be stated in
a separate count or defense.

(c) Adoption by reference; exhibits. Statements A statement in a pleading may be adopted by
reference ta-differentpart-of elsewhere in the same pleading or in anether any other pleading or
tany motion. A copy of afry a written instrument whieh that is an exhibit to a pleading is a part
thereof of the pleading for all purposes.

(d) Change of name. If the name of a party changes after an action has been commenced the
name-of any party-thereto-changes, either before or after judgment, by reason of marriage, divorce,
adoption, a change of name proceeding, amendment of articles of incorporation, the assumption of
an alias, or otherwise, or if an action is mistakenly commenced against a party by a former name no
longer tAtse used by the party, any party in interest may cause stieh that fact to be noted of record
t-the-action by the filing thereth—of a certified copy of a marriage record, decree of divorce,
amended articles of incorporation, or order of adoption or change of name, or an affidavit or a
declaration pursuant to K.S.A. 53-601, and amendments thereto, by an informed person settirg-forth
any-stch-fact. Thereafter,the The tse-ofthe name as changed shatatse must be used in the
alternative in all subsequent proceedings in stich the action.

COMMENT

The language of K.S.A. 60-210 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

The is no counterpart of subsection (d) in the federal rules. A formal affidavit is no
longer required. K.S.A. 53-601 allows a written unsworn declaration, certificate,
verification, or statement subscribed in proper form as true under penalty of perjury to
substitute for an affidavit.
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60-211. Signing ef pleadings, motions, and other papers; representations to the court;
sanctions.

(a) Signature. Every pleading, written motion, and other paper previded-forby-this-articte-of

aparty represented-by-an-attorney-shalt must be signed by at least one attorney of record in the
attorney's tndtvidtal name; — or by a party personally if the party is unrepresented. ane The paper

must state state theattofneys |gner address e- marl address and telephone numbers—haH—bestated A

speerfreaHy—pfovrded-by Unless a rule or statute soecrfrcallv states otherwrse a oleadrnd pteadmgs

need not be verified or accompanied by an affidavit or a declaration pursuant to K.S.A. 53-601, and
amendments thereto. The court must strike an unsigned paper unless the omission is promptly
corrected after being called to the attorney’s or party’s attention.

(b) Representations to the court. By presenting to the court a pleading, written motion, or other
paper — whether by signing, frlrnd submrttrnd or Iater advocatlnq it — an attornev or
unrepresented nartv certlfres Re § S by-the-pe

3 motion her-paper-and that to the best of the person 's knowledge
|nformat|on and bellef formed after an inquiry reasonable under the circumstances:

(1) # it is not being presented for any improper purpose, such as to harass, erte cause
unnecessary delay, or neeetess needlessly increase # the cost of litigation;

(2) the claims, defenses, and other legal contentions theretft are warranted by existing law
or by a nonfrivolous argument for the-exteristert extending, modificatiorr modifying, or
reversal-of reversing existing law or for the-establishmentof establishing new law;

(3) the aHegationsand-other factual contentions have evidentiary support or, if specifically
so identified, are will likely te have evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on belief or a lack of information e+betief.

(c) Sanctions.

vro’ratron—of—thts—seetron- If after notlce and a reasonable opportunltv to respond the court;tpen

: be-he determines that

subsectron ( b) has been vrolated the courtshaH mav |mpose an aooroorrate sanction tperthepersen

S 3 a on any attorney, law firm, or

Dartv that V|olated the statute or is resoonS|bIe for a V|olat|on committed by its partner, associate,

or employee. The sanction whteh may include an order to pay to the other party or parties the

amotntof-the-reasonable expenses, including attorney’s fees, incurred because of the filing of the

pleading, motion, or other paper;trctutingreasenable-attorney-fees. A motion for sanctions under

this section may be served and filed at any time during the pendency of the action but must be filed
not later than 46 14 days after the entry of judgment.
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(d) Inapplicability to discovery. Subsections (a) through (c) do not apply to disclosures and
discovery requests, responses, objections, and motions that are subject to K.S.A. 60-226 through 60-
237, and amendments thereto.

(e) Applicability to the state. The state of Kansas, ot-afty including an agency thereefand-at
or political stbetvisions subdivision thereof, is efthe-state-shat-be subject to the-provistensof this

section in-the-same-manner-as-any-otherparty.

() Monetary sanctions against inmate. If the court imposes monetary sanctions on an inmate
in the custody of the secretary of corrections, the secretary is heteby authorized to disburse any
money in the inmate's account to pay stieh the sanctions.

COMMENT

The language of K.S.A. 60-211 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

The addition of an e-mail address in subsection (a) was incorporated from the federal
“Style-Substance” amendments. Providing an e-mail address is useful, but does not in and
of itself signify consent to filing or service by e-mail. A formal affidavit is no longer
required. K.S.A. 53-601 allows a written unsworn declaration, certificate, verification, or
statement subscribed in proper form as true under penalty of perjury to substitute for an
affidavit.

Subsection (c) is significantly different from Federal Rule 11(c), which was amended in
1993 to add a “safe harbor” provision under which a motion for sanctions may not be filed
until 21 days after being served, giving the alleged violator time to correct the violation. The
Civil Code Advisory Committee has in the past advised against the adoption of the 1993
federal amendment and continues to believe that the “safe harbor” provision will promote
reckless and harassing pleadings since any penalty can be avoided. The Committee also
rejected the federal amendment that provides for monetary sanctions to be paid to the court,
as this would decrease the incentive for affected parties to pursue violations. However, the
Committee did determine it would be appropriate to adopt one portion of the 1993
amendment to Federal Rule 11. K.S.A. 60-211(c) used to provide that if the court
determines that subsection (b) has been violated, the court “shall impose” an appropriate
sanction. It now provides that the court “may” impose a sanction, recognizing that there can
be some violations that don’t merit sanctions.

The time set in the former statute at 10 has been revised to 14 days. See the Comment
to K.S.A. 60-206.
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60-212. Defenses and objections: when and how presented; motion for judgment on the
pleadings; consolidating motions; waiving defenses; pretrial hearing.

ated Time to serve a responsive pleading.

(1) In general. Unless otherwise provided by law, the time for serving a responsive
pleading is as follows:

(A) A defendant shal must serve stueh-defendant's an answer;

(i) within 26 21 days after the—service—of being served with the summons and
petition; tpen-stech-defendant; or

(i) W|th|n the time f|xed in the notice when exeept—whefe serV|ce is by publlcatlon

H&e—netree WhICh shat must not be less than 41 days from the time the notice is
first published.

(B) A party se v : : st-stichps :
sefve—&n—answer—thefete must serve an answer to a counterclalm or crossclalm

within 208 21 days after the—service—tpon—stch—party being served with the

pleading that states the counterclaim or crossclaim.

party must serve a replv to an answer W|th|n 29 21 days after servree—ef M
served with an the-answe e ere i
after-service-of-the order to reply unless the order ethefvwsedtreets peC|f|es
different time.

(2) Effect of a motion. Unless the court sets a different time, serving Fhe-serviceof a
motion permittedt under this section alters these periods ef-time as follows;trtess—=a

- o b o e :

(A) Hif the court denies the motion or postpones its disposition until the trial-ef-the
merits, the responsive pleading shal must be served within 48 14 days after
notice of the court's action; or

(B) ifthecourtgrants amotion for a more definite statement, the responsive pleading
shalt must be served within 40 14 days after the-service-6f the more definite
statement is served.

(b) How pfesented to Dresent defenses Every defense—m—l*aw—effaet— to a claim for relief inany
pleadingwhethe C clatm; shalt must be asserted

in the responsive pleadlng Haefete |f one |s requued —exeep%ﬂaaﬁhete%mtqdefeftsesrﬂaayaﬁhe
option-of-the-pleaderbe-made But a party may assert the following defenses by motion:
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(1) Eaek lack of subject-matter jurisdiction-ever-the-stbjectmatter;;
(2) lack of personal jurisdiction everthe-persef;;

(3) improper venue;;

(4) insuffieteney-of insufficient process;;

(5) nsufficteney-of insufficient service of process;;

(6) failure to state a claim upon which relief can be granted; and;
(7) failure to join a party under K.S.A. 60-219, and amendments thereto.

A motion making asserting any of these defenses ShaH must be made before pleadlng |f a ftrrthef
esponsw pleadlng is pefmrt{ed aIIowed No-6

toft: If a pleadlng setsfeﬁh

out a clalm for rellef te—wh1eh—the—adve1=se—paﬁy—rs—ﬁet—req1ﬂed—te—seﬂfe that does not require a
responsive pleading, fie an opposing party may assert at the trial any defense trtaw-or-fact to that

claim-fer+etief. No defense or objection is waived by joining it with one or more other defenses or

ob|ect|ons ina responswe pleaqu or in a motion. +f—eﬁ—a—mefreﬁ—asseﬁn=rg—thedefeﬁse—pfewded

(c) Motion for judgment on the pleadings. After the pleadings are closed — but within-stch
time-as early enough not to delay the trial; — ary a party may move for judgment on the pleadings.

(d) Result of presenting matters outside the pleadings. If, on a motion under subsection (b)(6)
or (c) ferjudgmenton-thepteadings, matters outside the pleadings are presented to and not excluded
by the court, the motion shalt must be treated as one for summary judgment ane-eispesed-of-as
provided-in under K.S.A. 60-256, and amendments thereto;. ane-att All parties shalt must be given
a reasonable opportunity to present all the material mate that is pertinent to steh-a the motion.

(e) Motion for a more definite statement. A party may move for a more definite statement of

H a pleading to which a responsive pleading is permitted allowed but which is so vague or

ambiguous that & the party cannot reasonably be-regtired-to-frame-aresponstvepleadint; prepare

a response. such-party-may-move-for-amere-definite-statement The motion must be made before
trterpostng filing a steh-party's responsive pleadings: Fhe-metion—shalt and must point out the

defects complained of and the details desired. If the court orders a more definite statement and the
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order motientsgrantedandthe-erderof thejudge is not obeyed within £68 14 days after notice of
the order or within suehtrmeas—theeetrrt—mayﬂx the time the court sets, the rudge court may strike

the pleading st or issue
any other appropriate order.

(f) Motlon to strlke Jpormoti

mayerderetﬁekeﬁ#emany The court may strrke froma pleadrng any an msuffrcrent defense orany

redundant, immaterial, impertinent, or scandalous matter. The court may act:

(1) on its own; or

(2) on motion made by a party either before responding to the pleading or, if a response is
not allowed, within 21 days after being served with the pleading.

(g) Consolidationofdefensest-motionJoining motions.

(1) Right to join. A party-whemakesa motion under this section may jeitt be joined with
it any other motions heretr-providedfor-and-thenavaitable-tehim allowed under this

section.

(2) Limitation on further motions. Except as provided in subsection (h)(2) or (3), + a party

that makes amotion under thls sectlon butemﬁs—thefefremanydefeﬁseﬁrebjeeﬂer%

must not thefeaﬁef make & another motlon under thls sectlon ralsmq a based—eﬁ—the

defense or objection so-6ff

ofthe-grotnds-there-stated that was avarlable to the party but omrtted from its earlrer
motion.

(h) Watver-orpreservatiornrof Waiving and preserving certain defenses.

1) When some are warved A nartv waives anv defense listed in subsectlon ( b)(2) (5) by:

(A)  tremttted omitting it from a motion in the circumstances described in subsection
(9)(2): or

(B) failing to either:

(i) tHtisnetthermate make it by motion under this section; or
(i) nertnetaded include it in a responsive pleading or in an amendment thereof

permitted allowed by stbsection{ajof K.S.A. 60-215(a)(1), and amendments
thereto, to-be-made as a matter of course.
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(2) When to raise others. Atefense-offatttire Failure to state a claim upon which relief can
be granted, a-tleferise-of-fattre to join a party person required by treer K.S.A. 60-

219(b), and amendments thereto, ane-an-objection-ef-fatttre or to state a legal defense

to a claim may be made raised:

(A) inany pleading permitted allowed or ordered under stbseetion{a)of K.S.A. 60-

207(a), and amendments thereto;of;

(B) by a motion ferjudgmenton-the-pteadings; under subsection (c); or
(C) atthe trial-on-the-merits.

(3) Lack of subject-matter jurisdiction. e H-ap Jeest i
orotherwise-thatthe-cotrt If the court determlnes atany tlme that it Iacks sublect matter
jurisdiction-efthe-stbjectmatter, the court shal must dismiss the action.

(i) Hearing before trial. If a party so moves, any defense listed in subsection (b)(1)-(7) —
whether made in a pleading or by motion — and a motion under subsection (c), must be heard and
decided before trial unless the court orders a deferral until trial.

(1) Answer for minor or incapacitated person. The guardian or conservator of a minor or
incapacitated person, or the attorney for a person in prison shaH-gery must in the answer deny all
the material allegations in the petition prejudicial to stteh the defendant.

COMMENT

The language of K.S.A. 60-212 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Former subsection (a) referred to an order that postpones disposition of a motion “until
the trial on the merits.” Subsection (a)(2)(A) now refers to postponing disposition “until
trial.” The new expression avoids the ambiguity that inheres in “trial on the merits,” which
may become confusing when there is a separate trial of a single issue or another event
different from a single all-encompassing trial.

Former subsection (d) is now restyled subsection (i).

The times set in the former statute at 10 or 20 days have been revised to 14 or 21 days.
See the Comment to K.S.A. 60-206.
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60-213. Counterclaims and crossclaims.
(a) Compulsory counterclaims.
(1) Ingeneral. A pleading shaH must state as a counterclaim any claim whteh that — at the
time of servingthepleading its service — the pleader has against afty an opposing party;

if the claim:

(A) it arises out of the transaction or occurrence that is the subject matter of the
opposing party's claim; and

(B) does not require fertts—adjudication—thepresence—of-thirdparties—of adding

another party over whom the court cannot acquire jurisdictions.

(2) Exceptions. btitthe The pleader need not state the claim if:

(2A) atthetime when the action was commenced, the claim was the subject of another
pending action;; or

(2B) the opposing party brotght—sttt—tponr—stuch—party’s sued on its claim by
attachment or other process by-which-the-eotrt that did not aegttire establish

personal jurisdiction to—t+entera—personatjudgment over the pleader on that
claim, and the pleader tsrietstating does not assert any ether counterclaim under

this section.

(b) Permissive counterclaims. A pleading may state as a counterclaim afy-etatm against an

opposing party any claim net-aristig-ott-of-the-transaction-or-ocetrrence that is the-subjectmatter
of the-oppostng-party'sctatm not compulsory.

(c) Coeunterclatmexceedingopposing-claim Relief sought in a counterclaim. A counterclaim
may-et-may need not diminish or defeat the recovery sought by the opposing party. It may etaim

request relief exeeeding that exceeds in amount or gifferent differs in kind from that the relief sought
tthe-pleading-oef by the opposing party.

arises out of the contract or transactlon that is the baS|s of an opposing Dartv s claim or is connected

with the subject of the action and it could have been asserted as a counterclaim or a crossclaim
against a person if the person had asserted a claim against the party previously, the party’s claim is
not extinguished by (i) an assignment by the person, (ii) the death of the person, or (iii) the
expiration of the statute of limitations. However, the party’s claim may be asserted in these
circumstances only to the extent that it does not exceed the amount awarded to the opposing party.
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(e) Counterclaim maturing or acquired after pleading. The court may permit a party to file a
supplemental pleading asserting a counterclaim that A-etatrrwhich-etther matured or was acquired

by the p+eadef party after servmg t-he an earlier earller pleadlngﬁay—wﬁh-the-pem‘ﬂselen-ef—the-eeuﬁ—be

(g f) Compulsory eress-ctatm crossclaim against eo=-party a coparty. th-an-actiontrvetving
When a claim is governed by K.S.A. 60-258a, and amendments thereto, a party shal must state as

a eress=clatm crossclaim any claim that party has against any ee=party-artsing coparty if the claim
arises out of the transaction or occurrence that is the subject matter of the claim governed by K.S.A.
60-258a, and amendments thereto.

(k g) Permissive eross=ctaim crossclaim against eo=party a coparty. A pleading may state as
a eress-ctatm crossclaim any claim by one party against a eo=party-aristig coparty if the claim arises
out of the transaction or occurrence that is the subject matter etther of the original action or of a
counterclaim, theretr or if the claim retatiig relates to any property that is the subject matter of the
original action. Stieh The eress-etatm crossclaim may include a claim that the party-agatnstwhom
ttisasserted coparty is or may be liable to the eress-etatmant crossclaimant for all or part of a claim
asserted in the action against the eress-ctaimant crossclaimant.

(th) Jetnder Joining ef additional parties. K S A 60-219 and 60-220, and amendmentsthereto
govern the addition of a person as a party Petrson

maybe-made-parties to a counterclaim or efess—e+a+m crossclalm rnaeeefdaﬁeewt’fh—theﬁfowsreﬁs
o K-S-A-60-219-and-60-220,and-amendmentsthereto.

(1) Separate trials; separate judgments. If the court orders separate trials asprovidees under
K.S.A. 60- 242(_L and amendments thereto, i tmay enter Judgmenton a counterclaim or eress-claim
crossclaim ma e—with—th S under K.S.A. 60-254(b), and
amendments thereto, When Hae—fudge |t has jurisdiction se to do so, even if the elaims—of-the
opposing party’s claims have been dismissed or otherwise ¢ispoesed-ef resolved.

(k ]) Appealed and removed actions. When an action is filed th-the-gistricteotrt pursuant to the
code-ofctviprocedurefor mited-actions Chapter 61 and-stch-action is transferred as provided in
K.S.A. 61-2910, and amendments thereto or stieh an action s heard by a district magistrate judge
ant is appealed antd—4 : e—hetdbe : dge, any counterclaim or
crossclaim made compulsory by subsection (a) or (ﬂ ehaH must be stated as in an amendmentto-the
amended pleading within 28 21days after sueh-fitng service of the order of transfer or notice of

appeal, or such other time as the court shal-atew allows. Other counterclaims and eress-ctatms
crossclaims shatH-be are permitted as th-an-originat-actiontr-the-districtcourtparstantte provided

in this chapter.
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COMMENT

The language of K.S.A. 60-213 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

The meaning of former subsection (b) is better expressed by deleting “not arising out of
the transaction or occurrence that is the subject matter of the opposing party's claim.” Both
as a matter of intended meaning and current practice, a party may state as a permissive
counterclaim a claim that does grow out of the same transaction or occurrence as an
opposing party's claim even though one of the exceptions in subsection (a) means the claim
is not a compulsory counterclaim.

Subsection (d) has no counterpart in Federal Rule 13. Subsection (f) is unique to Kansas
and applies only in comparative fault cases.

Former subsection (f) has been deleted pursuant to an amendment contained in the
“Time-Computation” project. Subsection 13(f) was largely redundant and potentially
misleading. An amendment to add a counterclaim will be governed by K.S.A. 60-215.
K.S.A. 60-215(a) permits some amendments to be made as a matter of course or with the
opposing party’s written consent. When the court’s leave is required, the reasons described
in former subsection (f) for permitting amendment of a pleading to add an omitted
counterclaim sound different from the general amendment standard in K.S.A. 60-215(a)(2),
but seem to be administered — as they should be — according to the same standard directing
that leave should be freely given when justice so requires. The independent existence of
subsection (f) could, however, create some uncertainty as to the availability of relation back
of the amendment under K.S.A. 60-215(c). See 6 C. Wright, A. Miller & M. Kane, Federal
Practice & Procedure: Civil 2d, § 1430 (1990). Deletion of subsection (f) ensures that
relation back is governed by the tests that apply to all other pleading amendments.

There is no counterpart in the federal rules of former subsection (k), which is now
revised subsection (j), dealing with appealed and transferred actions. The time set in former
subsection (k) at 20 days has been revised in new subsection (j) to 21 days. See the
Comment to K.S.A. 60-206.

60-214. Third-party practice.

(a) When defendant defending party may bring in a third party.

(1) Timing of the summons and complaint. Atany-timeaftercommencementofthe-action
& A defending party my as a thrrd party plalntlff fmay-catise serve a summons and

petition te-be-se y actiort on a nonparty who is or may
be liable to Hﬁﬁhfrd-party—ptamﬁ# |t for aII or part of the plaintiff's claim against the
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ﬂﬁe—eﬁgfnal—&nswe%e’fheﬂmse But the thlrd party plalntlff mustJ_by ebtarﬁ—leave—eﬁ
motion, tpen-noticeto-alpartiesto-the-action obtain the court’s leave if it files the third-

party complaint more than 14 days after serving its original answer.

(2) Third-party defendant’s claims and defenses. The person served with the summons and

third-party petition;heretnaftereated — the “third-party defendant;”:

(A) shalbmake must assert any defenseste against the third-party plaintiff's claim as
provided-n under K.S.A. 60-212, and amendments thereto;

(B) ant must assert any counterclaims against the third-party plaintiff under K.S.A.
60-213(a), and amendments thereto, or any crossclaim against another third-party
defendant under K.S.A. 60-213(f), and amendments thereto, and may assert any
counterclaim against the third-party plaintiff under K.S.A. 60-213(b), and
amendments thereto, or any eress-ctaims crossclaims against ether another third-
party defendants—as—provided—in defendant under K.S.A. 60-213(g), and

amendments theretos;

(C) Thethird-partydefendant may assert against the plaintiff any defenseswhieh that
the third-party plaintiff has to the plaintiff's claim:; and

(D) TFhethirt-party-defendant may also assert against the plaintiff any claim agaiaist
the-ptatrttff arising out of the transaction or occurrence that is the subject matter

of the plaintiff's claim against the third-party plaintiff.

(3) Plaintiff’s claims against a third-party defendant. The plaintiff may assert any-ctaim

against the third-party defendant any claim arising out of the transaction or occurrence
that is the subject matter of the plaintiff's claim against the third-party plaintiff.;ane-the
The third-party defendant theretpen—shatt must then assert any defense defenses—as
providee—+n under K.S.A. 60-212, and amendments thereto, and any eouterclaims
counterclaim under K.S.A. 60-213(a), and amendments thereto, or crossclaim under
K.S.A. 60-213(f), and amendments thereto, and may assert any counterclaim under
K.S.A. 60-213(b), and amendments thereto, or any crossclaim eross-ctaims-asprovidet
 under K.S.A. 60-213(g), and amendments thereto.

(4) Motion to strike, sever, or try separately. Any party may move to strike the third-party

claim, er-ferits-severance-or-separate-trial {0 sever it, or to try it separately.

(5) Third-party defendant’s claim against a nonparty. A third-party defendant may

proceed under this section against any-personrotaparty-to-the-action a nonparty who
is or may be liable to the third-party defendant for all or part of the any claim matde-ia

the-action against thethird-party-defendant it.
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1 (b) When a plaintiff may bring in a third party. When a eetirteretatm claim is asserted against
2 a plaintiff, the plaintiff may eatse bring in a third party to-be-brotghtintnderetretmstanceswhich
3 tnder-this-section-wotte-entitte if this section would allow a defendant to do so.
4 COMMENT
5 The language of K.S.A. 60-214 has been amended as part of the general restyling of the
6 Kansas Code to make it more easily understood and to make style and terminology
7 consistent throughout the Code.
8 Former K.S.A. 60-214 twice refers to counterclaims under K.S.A. 60-213. In each case,
9 the operation of K.S.A. 60-213(a) depends on the state of the action at the time the pleading
10 is filed. If plaintiff and third-party defendant have become opposing parties because one has
11 made a claim for relief against the other, K.S.A. 60-213(a) requires assertion of any
12 counterclaim that grows out of the transaction or occurrence that is the subject matter of that
13 claim. K.S.A. 60-214(a)(2)(B) and (a)(3) reflect the distinction between compulsory and
14 permissive counterclaims.
15 The change of “counterclaim” to “claim” in subsection (b) was incorporated from the
16 federal “Style-Substance” amendments. A plaintiff should be on equal footing with the
17 defendant in making third-party claims, whether the claim against the plaintiff is asserted as
18 a counterclaim or as another form of claim. The limit imposed by the former reference to
19 “counterclaim” is deleted.
20 The times set in the former statute at 10 days has been revised to 14 days. See the
21 Comment to K.S.A. 60-206.
22 There is no counterpart in the Kansas Code of Federal Rule 14(c), which deals with
23 admiralty and maritime claims.

24 60-215. Amended and supplemental pleadings.

25 (a) Amendments before trial.

26 (1) Amending as a matter of course. A party may amend the-party's its pleading once as
27 a matter of course within:

28 (A)

29 (B)

30 : e ales e

31 aﬁ‘leﬁd-ﬁ—&t-&ﬁy-t-ﬂﬁewﬁhfﬁ—'ée 21 days after ﬂ—rs—sefved serwce of a responsive
32 pleading or 21 days after service of a motion under K.S.A. 60-212(b), (e). or (f),
33 and amendments thereto, whichever is earlier.
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(2) Other amendments. In all other cases, ©therwise a party may amend the-party's its
pleading only byleave-6fcotrt-orby with the opposing party’s written consent ef-the
athverse-party: or the court’s leave. The court should freely give leave aneHeave-shat

be-freehy-gtvert when justice so requires.

(3) Time to respond. Unless the court orders otherwise, any required A-party-shatpleacn
response to an amended pleading must be made within the time remaining fer+espofise
to respond to the original pleadlng or W|th|n 29 21 days after service of the amended
pleading, whichever is later pe i : : :

(b) Amendments to-eonferm-to-the-evidenee during and after trial.

(1) Based on an objection at trial. W

ef—these—lssues— If,_at trlal a Dartv oblects that eVIdence IS ebjeeted—to—at—the-tﬁat—eﬁ—the

grotna-thatttis not within the issues made-by raised in the pleadings, the court may
atow permit the pleadings to be amended. ant-shal-do-se-freely-when-thepresentation
of the-merits-of the-action-withbe-stbservedthereby The court should freely permit an

amendment when doing so will aid in presenting the merits and the objecting party fails
to satisfy the court that the atmissten-of-steh evidence would prejudice the-party-tr
matntatring-the that party's action or defense tpoft on the merits. The court may grant
a continuance to enable the objecting party to meet stieh the evidence.

(2) For issues tried by consent. When an issue not raised by the pleadings is tried by the
parties’ express or implied consent, it must be treated in all respects as if raised in the
pleadings. A party may move — at any time, even after judgment — to amend the
pleadings to conform them to the evidence and to raise an unpleaded issue. But failure
to amend does not affect the result of the trial of that issue.

(c) Relation back of amendments. An amendment 6f to a pleading relates back to the date of
the original pleading when:

1) the law that provides the applicable statute of limitations allows relation back;

(2)  the amendment asserts a Fhe claim or defense asserteeHr-the-amendedpleading

that arose out of the conduct, transaction, or occurrence set ferth out — or
attempted to be set ferth out — in the original pleading; or

(23) the amendment changes the party or the naming of the party against whom a
claim is asserted, if the-foregeingproviston{t) subdivision (2) is satisfied and
if, within the period provided by law for commencing the action against the
party, including the period for service of process under K.S.A. 60-203, and
amendments thereto, the party to be brought in by amendment:
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(A)  Has received such notice of the tastitution-of-the action that the-party

wottd it will not be prejudiced in matntathinga-defense defending on the
merits; and

(B)  knew or should have known that the action would have been brought
galnst it, but for a mlstake concernmg the Qroper Qarty |dent|ty13f—the

(d) Supplemental pleadings. per On motion ef-aparty-the-cotrt-may,tpon and reasonable

notice, the court may, ane-tpen—steh on just terms-as—are—jtist, permit the a party to serve a
supplemental pleading setting forth-transactions—er-occtitrences-orevents—which—have out any

transaction, occurrence, or event that happened siaee after the date of the pleading setght to be

supplemented. Permisston-maybe-granted The court may permit supplementation even though the
original pleading is defective in tts-statement-of stating a claim forretief or defense. H-thejudge
teemsttatvisable The court may order that the aghverse opposing party plead to the supplemental

pleading;thejudge-shal-so-erder—spectfying-the-time-therefor within a specified time.

COMMENT

The language of K.S.A. 60-215 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Subsection (a) is amended to incorporate changes made to Rule 15 in the federal Time-
Computation project. The times set in the former section at 20 days have been revised to 21
days. See the Comment to K.S.A. 60-206.

Also, subsection (a)(1) is amended to make three changes in the time allowed to make
one amendment as a matter of course.

Former subsection (a) addressed amendment of a pleading to which a responsive
pleading is required by distinguishing between the means used to challenge the pleading.
Serving aresponsive pleading terminated the right to amend. Serving a motion attacking the
pleading did not terminate the right to amend, because a motion is not a “pleading” as
defined in K.S.A. 60-207. The righttoamend survived beyond decision of the motion unless
the decision expressly cut off the right to amend.

The distinction drawn in former subsection (a) is changed in two ways. First, the right
to amend once as a matter of course terminates 21 days after service of a motion under
K.S.A. 60-212(b), (e), or (f). This provision will force the pleader to consider carefully and
promptly the wisdom of amending to meet the arguments in the motion. A responsive
amendment may avoid the need to decide the motion or reduce the number of issues to be
decided, and will expedite determination of issues that otherwise might be raised seriatim.
It also should advance other pretrial proceedings.

37



18
19

20
21
22
23

24

25
26
27
28
29

30
31
32
33
34
35

Second, the right to amend once as a matter of course is no longer terminated by service
of a responsive pleading. The responsive pleading may point out issues that the original
pleader had not considered and persuade the pleader that amendment is wise. Just as
amendment was permitted by former subsection (a) in response to a motion, so the amended
section permits one amendment as a matter of course in response to a responsive pleading.
The right is subject to the same 21-day limit as the right to amend in response to a motion.

The 21-day periods to amend once as a matter of course after service of a responsive
pleading or after service of a designated motion are not cumulative. If aresponsive pleading
is served after one of the designated motions is served, for example, there is no new 21-day
period.

Finally, amended subsection (a)(1) omits the provision that cuts off the right if the action
is on the trial calendar. K.S.A. 60-240 no longer refers to a trial calendar, and many courts
have abandoned formal trial calendars. It is more effective to rely on scheduling orders or
other pretrial directions to establish time limits for amendment in the few situations that
otherwise might allow one amendment as a matter of course at a time that would disrupt trial
preparations. Leave to amend still can be sought under subsection (a)(2), or at and after trial
under subsection (b).

Abrogation of K.S.A. 60-213(f) establishes K.S.A. 60-215 as the sole section governing
amendment of a pleading to add a counterclaim.

Former subsection (c)(2)(A) called for notice of the “institution” of the action. New
subsection (c)(1)(C)(i) omits the reference to “institution” as potentially confusing. What
counts is that the party to be brought in have notice of the existence of the action, whether
or not the notice includes details as to its “institution.”

60-216. Pretrial conferences; case management conference.

(a) Pretriat-conferences;-objectives Purposes of a pretrial conference. In any action, the court
shal must on the request of etther any party, or may tr-tts-eiseretion without steh a request, direet

order the attorneys for the parties and any unrepresented parties to appear befere-t for aconference
one or more pretrial conferences before-triat to expedite processing and disposition of the litigation,
minimize expense, and conserve time.

(b) Case management conference. In any action, the court shal must on the request of etther
any party, or may tts-eiseretton without steh a request, conduct a case management conference
with eotnset attorneys and any unrepresented parties. The court must schedule the conference shat
be-schedttedby-the-eotitt as soon as possible._The conference must ane-shalt be conducted within
45 days of after the f|||ng of an answer—Heweve%rﬁﬂ%&&rsefeﬂeﬁ—ef unless the court; extends the

i o i editieed to meet the needs of the thetvidtat case.
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(1) Atanyacase management conference tnderthisstbsectiorrconstderationshattbegiven;

ane-the-cotrt, the court must consider and shaH take appropriate action;with-respectte
on the following matters:

H(A) tdentifying identifying the issues and exploring the possibilities of stipulations

and settlement;
2)(B) determining whether the action is suitable for alternative dispute resolution;

£3)(C) exchanging information on the issues efthe-€ase, including key documents and
witness identification;

4)(D) establishing a plan and schedule for discovery, including setting timttattons
limits on discovery, if any, designating the time and place of discovery,
restricting discovery to certain designated witnesses, or requiring statements be
taken in writing or by use of electronic recording rather than by stenographic
transcription;

5)(E) determining ary issues relating to disclosure or discovery of electronically stored
information, including the form or forms in which it should be produced:;

{6)(F) determining any issues relating to claims of privilege or of protection as trial-
preparation material, including; — if the parties agree on a procedure to assert

such claims after production; — whether to ask the court to include their
agreement in an order;

AH(G) requiring completion of discovery within a definite number of days after the
conference has been conducted;

{8)(H) setting deadlines for filing motions, joining parties, and amendments to the
pleadings;

9)(1) setting the date or dates for conferences before trial, a final pretrial conference,
and trial; and

6)(J) such other matters as are necessary for the proper management of the action.

(2) If a case management conference is held, exceptasprovitdedtr-subsection(a(2HB)-of

K-S-A-60-230-and-amendments-therete; no depositions, other than of the parties te-the
actten;shal may be taken until after the conference is held, except by agreement of the
parties, by ef order of the court,or as provided in K.S.A. 60-230(a)(2)(B), and
amendments thereto. If the case management conference is not held within 45 days 6f
after the filing of an answer, the restrictions of this paragraph skat no longer apply.

39



11

12

13

14
15

16

17

18

19
20
21
22
23
24
25
26
27

28
29

30

31
32

(3) If discovery cannot be completed within the peried-ef time originally prescribed by the

court, the party not able to complete discovery shalt may file a motion prierto-the
exptration-of-the-original-pertod for additional time to complete discovery. Steh The
motion shal must be filed prior to the expiration of the original period, contain a
discovery plan, and shat-setforth state the reason why discovery cannot be completed
within the original period. If additional time is allowed, the court shaH must grant only
that amount of time reasonably necessary to complete discovery.

(c) Subjects Attendance and matters for conS|derat|on ata pretrlal eonfereﬁces conference

to make stlpulatlons and to—make adm|55|ons regardmg about aII matters that t-he
: ctssedt can be reasonably anticipated

for dlscussmn at a pretrlal conference If approprlate the court may require that a party
or its representative be present or reasonably available by tetephone other means in order
to consider possible settlement of the dispute. ta-the-thiseretionof-the The court;-any
may allow a pretrial conference may to be held by a telephone conference call or other
means.

(2) Matters for consideration. At any pretrial conference, the court may consider and take

appropriate action on the following matters:

(A)  simplifying the issues;

(B)  determining the issues of law that may eliminate or affect the trial of issues of
fact;
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amending the pleadings if necessary or desirable;

©)
(D) obtaining admissions and stipulations about facts and documents to avoid
unnecessary proof;

limiting the number of expert witnesses;

(E)
(F)  referring issues to a master; and
(©)]

such other matters as may aid in the disposition of the action, including
alternative dispute resolution.

ey (d) Pretrial orders. After any conference held under this section, an-erder-shat-be-entered the
court should issue an order reciting the action taken. This order shat-eontret controls the subsequent

course of the action unlessmedfﬂed-by—&subseweﬁfefdefthe court modlfles |t JFheﬁfdef—feHewmg
'F oo

(e) Final pretrial conference and orders. In any action, the court must on the request of any
party, or may without a request, conduct a final pretrial conference in accordance with procedures
established by rule of the supreme court. The court may modify the order issued after a final pretrial
conference only to prevent manifest injustice.

(f) Sanctions.

(1) In general. On motion or on its own, and after opportunity to be heard, the court may

issue any just orders, including those authorized by K.S.A. 60-237(b)(2)(B), (C), and
(D), and amendments thereto, if a party or its attorney:

(A) fails to appear at a case management or other pretrial conference;
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(B) issubstantially unprepared to participate — or does not participate in good faith
— in the conference; or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing fees and costs. Instead of or in addition to any other sanction, the court must
order the party, its attorney, or both to pay the reasonable expenses — including
attorney’s fees — incurred because of any noncompliance with this section, unless the
noncompliance was substantially justified or other circumstances make an award of
eXpenses unjust.

COMMENT

The language of K.S.A. 60-216 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-216 is slightly different from Federal Rule 16. The differences are mainly in
terminology as similar issues are handled in Kansas case management conferences that are
covered under the Federal Rules in pretrial conferences.

In subsection (c)(1), “or other means” was added. When a party or its representative is

not present, it is enough to be reasonably available by any suitable means, whether telephone
or other communication device.

60-217. Parties; capacity.
(a) Real party in interest.
(1) Designation in general. Every An action shal must be prosecuted in the name of the

real party in interest:bttt. The following may sue in their own names without joining the
person for whose benefit the action is brought:

an executors;

an administrators;
a guardians;;

a conservators;

a bailee;

B EBEBEBEE

a trustee of an express trust;;
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(G)
(H)

0]

areceivers;

a party with whom or in whose name a contract has been made for the-benefitof
another-or another’s benefit; and

a party authorized by statute may-ste-th-the-party sown-name withoutjothing the

(2) Action in the name of the state of Kansas for another’s use or benefit. When a statute

so provides, an action for another’s the use or benefit ef-anether must shat be brought
in the name of the state of Kansas Ne—aeﬂen—ehaH—be—dwmssed—e&H&e—gfeuﬁd—th&t—ﬁ—rs

(3) Joinder of the real party in interest. The court may not dismiss an action for failure to

prosecute in the name of the real party in interest until, after an objection, a reasonable

time has been allowed for the real party in interest to ratify, join, or be substituted into

the action. After ratification, joinder, or substitution, the action proceeds as if it had been

originally commenced by the real party in interest.

(b) Claim accruing under law of another state. Whenever-acatse-ofactton A claim for relief
that has accrued under erby-virttae-of the laws of arny-other another state or territory;stuech-cause-of
acttet may be sued upon tr—any-ef-the—cotrts—of-this—state by the person or persons who—are
authorized to bring and maintain an action thereoert on the claim in the state or territory where the
same it arose. When the law of the state or territory where a eatse-of-actieni claim for relief for death
arose authorizes satet the action to be prosecuted by an administrator or executor, then satet the action

may also be maintained th-any-efthe-cotrts-of thisstate by an administrator or executor appointed
under the laws of the this state efHansas.

(c) Minor or incapacitated personis person.

(1) With a representative. The following representatives may sue or defend on behalf of a

minor or an incapacitated person: Whenever-a-minor-or-incapacitatedperson-has—=a

representative; stchas

(A)

(B)
(@]
(0]

a general guardian;;
a committee;;

a conservator ;; or

a ether like fiduciary.—the-representative-may-ste-or-defend-on-behatf-of-the
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(2) Without a representative. H& A minor or an incapacitated person who does not have a

duly appointed representative the-minor-ofrticapacitatecpersert may sue by the-miner

er-incapacitated-person’s a next frlend or by a guardlan ad I|tem The court s-h&H must
appomtaguardlan ad I|tem &t A orsE -

miﬂefermeacpaei’fa’fed-pefseﬁ— or issue another appropriate order — to protect a minor

or incapacitated person who is unrepresented in an action.

(d) Public officer’s title and name. A public officer who sues or is sued in an official capacity
may be designated by official title rather than by name, but the court may order that the officer’s
name be added.

COMMENT

The language of K.S.A. 60-217 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

“A bailee” was added to the illustrative list of real parties in interest in subsection (a)(1).
This amendment was made to Federal Rule 17 in 1966, primarily to preserve the admiralty
practice whereby the owner or master of a vessel sues, as bailee, for damage to the cargo,
the vessel, or both. However, as noted in the federal Advisory Committee Note, there is no
reason to limit the provision to maritime situations. The owner of a warehouse in which
household furniture is stored is equally entitled to sue on behalf of the numerous owners of
the furniture stored.

Subsection (b) has no counterpart in Federal Rule 17.

New subsection (d) conforms to the federal rule. This provision was added as Federal
Rule 25(d)(2) in 1961, but had not been incorporated in the Kansas Code. It was moved
from Rule 25 to Rule 17 because it deals with designation of a public officer, not
substitution.

60-218. Joinder of claims aneremeehies.

(a) Joinder-of-elatms In general. A party asserting a claim te—retief-as—an-original-claim,
counterclaim, eress=etat crossclaim, or third-party claim; may join, etther as independent or as

atternate alternative claims, as many claims;tegat-or-egtitabte; as e it has against an opposing
party.

thfs—ef—the—paﬁres— A partv may join two clalms even thouqh one of them is contlnqent on the

disposition of the other; but the court may grant relief only in accordance with the parties' relative
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substantive rights. In particular, butretexetustvely; a plaintiff may state a claim for money and a
claim to have set aside a conveyance that is fraudulent as to ki that plaintiff, without first having
obtatred-obtaining a judgment establishingthe-ctaim for the money; a plaintiff may state in his the
original claim againstthe-defendantand-atso-th-eitherthe-originat or an amended petition or in an
answer or a reply, a claim fer-having to have any release, eemposttion; settlement, or discharge of
the original claim set aside as fraudulent or etherwise wrongfully procured.

COMMENT

The language of K.S.A. 60-218 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

Modification of the obscure former reference to a claim “heretofore cognizable only after

another claim has been prosecuted to a conclusion” avoids any uncertainty whether
subsection (b)'s meaning is fixed by retrospective inquiry from some particular date.

60-219. Joinder-ofpersonsheededforjustadjudication: Required joinder of parties.

(a) Persons required to be joined if feasible.

(1) Required party. ¥hene ]
person who is subject to service of process_h%bﬁefﬁedwf_mhﬁeﬁﬁn_

must be joined as a party if:

(A) inthat person's absence, the court cannot accord complete relief among existing
parties; or

(B)  that person claims an interest relating to the subject of the action and is so
situated that disposing of the action in the person's absence may:

() as a practical matter impair or impede the person's ability to protect the
interest; or

(ii)  leave an existing party subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations because of the interest.

(2) Joinder by court order. If ke a person has not been se joined as required, the court shat

must order that ke the person be made a party. Hhe-shottejotnasaplaintiffbutrefuses
te-to-36;-A person who refuses to join as a plaintiff ke may be made either a defendant

or, in a proper case, an involuntary plaintiff.

(3) Venue. If the a joined party objects to venue and #is the joinder would teneerthe make
venue of-the-action improper, he—shat-betismissed-from—the-action the court must
dismiss that party.
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(b) Beterminationby-coturtwhenever When joinder is not feasible. If a eontingentlynecessary
person who is required to be joined if feasible cannot be made-aparty joined, the court shal must

determine whether, in equity and good conscience, the action etightte should proceed among the

existing parties before-it or etghtte should be dismissed. The factors to-be-considered-by-the-cotrt

for the court to consider include:

(1) Frstto-what the extent to which a judgment rendered in the person's absence efthe
contingently necessary—person might beprejudictalto—him—or-those—atreadyparties

prejudice that person or the existing parties;

(2) second; the extent to which; By any prejudice could be lessened or avoided by:

(A) protective provisions in the judgment;;
(B)  bythe shaping of the relief;; or
(C) other measures;the-prejtdice-canbelessened-oravoided;

(3) thire; whether a judgment rendered in the person's absence efthe-contingenthynecessary
personr would be adequate; and

(4) feurth; whether the plaintiff would have an adequate remedy if the action were dismissed
for nonjoinder.

(c) Pleading the reasons for nonjoinder. Apleattrg When asserting a claim for relief, a party
must shaH state:

(1) the nammes name, if known te-thepleader, of contingentty necessary-persenswho-are-not

jotred; any person who is required to be joined if feasible but is not joined; and

(2) the reasons why-they-areriotjoined for not joining that person.

(d) Exception of for class actions. This section is subject to the provisions of K.S.A. 60-223,
and amendments thereto.

COMMENT
The language of K.S.A. 60-219 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

46



[

11

12
13
14

15
16

17
18
19
20
21

22
23
24
25
26
27

28
29

30
31

The language of K.S.A. 60-219 is now in conformity with Federal Rule 19 and no longer
uses the term “contingently necessary” to describe persons to be joined if feasible.

60-220. Permissive joinder of parties.

(a) Permissivejoinder Persons who may join or be joined.
(1) Plaintiffs. AHpersens Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the alternative th+espeetef
with respect to or arising out of the same transaction, occurrence, or series of
transactions or occurrences; and

(B) #fany question of law or fact common to all these-persons plaintiffs will arise in
the action.

(2) Defendants. AHpersons Persons may be joined in one action as defendants if;

(A) any right to relief there is asserted against them jointly, severally, or in the

alternative;any-right to-retiefinrespectof with respect to or arising out of the

same transaction, occurrence, or series of transactions or occurrences; and

(B) t#fany question of law or fact common to all these-personis defendants will arise
in the action.

(3) Extent of relief. Neither A a plaintiff of nor a defendant need fet be interested in
obtaining or defending against all the relief demanded. Jueigmentmaybe-giverfor The
court may grant judgment to one or more efthe plaintiffs according to their respective
rights to—retief, and against one or more defendants according to their respective
liabilities.

(b) Separate-trials Protective measures. The court may make-stieh issue orders as-wit-prevent
— including an order for separate trials — to protect a party frombeingembarrassed;tetayedor
pttto against embarrassment, delay, expense by-the-thetustor-ef-aparty, or other prejudice that

arises from including a person agalnst Whom he the party asserts no clalm and Who asserts no clalm
against him; the party a y 5 S

prejudice.

COMMENT

The language of K.S.A. 60-220 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
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60-221. Misjoinder roetground-for-cismissat and nomomder of partles MISJOIndEI’ of partles
isnota ground for d18ﬂ‘]183&|‘6f dlsmlssmg an actlon 3 y d

asarejtst On motlon or on |ts own, the court may at any t|me on just terms add or droo a party.

The court may also sever any Any claim against a party may-be-severed-and-proceededwith
separatety.

COMMENT

The language of K.S.A. 60-221 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-222. Interpleader.

(a) Personsreguired-totnterptead Grounds.
(1) By a plaintiff. Persons having with claims against-the—ptaintiff that may expose a

plaintiff to double or multlple I|ab|I|tv may be Jomed as defendants and requwed to
interplead : e -

e%muiﬂp+e—ﬁabfhfy +t—|s—ﬁet—grebrﬁd—fe1hebjeeﬂeﬁ—to—ﬂ=re—jerﬁdeﬁha’f Jomder for

interpleader is proper even though:

(A) the claims of the several claimants, or the titles on which their claims depend,
lack donethave a common origin or are nettdentical-but-are adverse to and
independent ef-ene-another; rather than identical; or

(B) that the plaintiff aversthathe-or-shetshnottable denies liability in whole or in
part to any or all of the claimants.

(2) By a defendant. A defendant exposed to similar liability may ebtata—stch seek
interpleader-by-way-of€ross-ctatm through a crossclaim or counterclaim.

(b) Bisctaimer-by-defendant Disclaiming interpleader.
(1)

party S answer may answer plead that:

(A) somethirdparty another person, without collusion with hir-er-her the party, has

ormakes a claim or has made a claim to the-stbject-of-the-action; money or
property in the party’s possession; and
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(B) thathe-orshe the party is ready to pay or dispose of the same money or property
as the court may-tirect; orders.

(2) the The court erjtedge may make issue an order for the safekeeping, effer including the
payment or deposit in court; or the delivery to a custodian, of the stbjeetefthe-action

to-steh-persons-asttmay-direct-and money or property. The court may fake issue an

order requiring steh-thire-party the person to appear -areasenabte at a specific time
and matntatr assert or relinquish his-orher a claim against the defendant money or

property. A copy of the order must be served on the person in the manner provided for
service of summons in article 3 of chapter 60.

(3) Ifs-uet+ﬂ=rrrd—p&rty— the Derson falls to aDpear at the specmed time aﬁeﬁbefﬁg-sefved-wrt-h

f—aﬂ—te*a:ppear the court maydeetare—hme%herbarred—ef—&tt bar any clalm by the person
e e A-again e—defe hereitt (0 the money or

therof the court must drscharqe the Dartv from all liability wrth respect to the money or

property upon the party’s deposit or delivery of the money or property as ordered by the
court. The court must realign the remaining parties as their interests appear.

(c) Application. The provisions of this section supplement and do not in any way limit the
joinder of parties permitted in K.S.A. 60-220, and amendments thereto.

COMMENT
The language of K.S.A. 60-222 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.
Subsection (b) is no longer restricted to “personal’”” property and applies to any claim for

money, whether or not an action on contract. There is no counterpart of subsection (b) in
the Federal Rules.

60-223. Class Actions.

() Prerequisites te-a—etass—actiorr. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if;
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(1) the class is so numerous that joinder of all members is impracticable;;

(2) there are questions of law or fact common to the class;;

(3) the claims or defenses of the representative parties are typical of the claims or defenses
of the class;; and

(4) the representative parties will fairly and adequately protect the interests of the class.

(b) Etass-actions-maintatriable Types of class actions. Ar-acttonmay-bemaintained-as-actass
aetiont A class action may be maintained if the prerequisites of stbdivision subsection (a) are

satisfied; and tr-adettton if:

(1) Fheproseeution-of prosecuting separate actions by or against individual class members
of-the-etass would create a risk of:

(A)

(B)

inconsistent or varying adjudications with respect to individual class members
ofthe-ctasswhich that would establish incompatible standards of conduct for the
party opposing the class;; or

adjudications with respect to individual class members efthe-classwhich-wottd
that, as a practical matter, would be dispositive of the interests of the other
members not parties to the individual adjudications or would substantially impair
or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds generathy-appticabte
that apply generally to the class, therebymakingappropriate so that final injunctive relief

or corresponding declaratory relief with-respectto is appropriate respecting the class as
a whole; or

(3) the court finds that the questions of law or fact common to the class members efthe-¢tass
predominate over any questions affecting only individual members, and that a class

action is superior to other available methods for the-fatr-and-—effictentadjudication-of

fairly and efficiently adjudicating the controversy. The matters pertinent to the these

findings include:

(A)

(B)

(©)

(D)

Fhe—interest—of —members—of the class members' interests in individually
controlling the prosecution or defense of separate actions;

the extent and nature of any litigation concerning the controversy already
commenced beqgun by or against class members efthe-class;

the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

the likely difficulties tikelyto-be-encotnterecHrthe-managementof in managing

a class action.
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(c) Betermi , :
to class members Judgment aeﬂens—emdueted—paﬁralw—as—dass—aeﬂeﬁs issues classes;

inect Certification order; notice

subclasses.

(1) Certification order.

(A)

(B)

Time to issue.

breugﬁ—as—a—dass—aeﬂan At an earlv nractlcable t|me after a person sues or is

sued as a class representative, the court shat must determine by order whether
ttis-to-be-maintatied to certify the action as a class action.

Defining the class; appointing class counsel. An order that certifies a class
action must define the class and the class claims, issues, or defenses, and must
appoint class counsel under subsection (Q).

(C)  Altering or amending the order. An order trder-this-stbeiviston that grants or

(2) Notice.

(A)

(B)

(i)
(ii)
(iii)

denies class certification may be eenditionatand-may-be altered or amended
before the-deetsion-on-themerits final judgment.

For (b)(1) or (b)(2) classes. For any class certified under subsection (b)(1) or
(b)(2), the court may direct appropriate notice to the class.

For (b)(3) classes. tany-tlassaction-matntatred For any class certified under
subsection (b)(3), the court shaH must direct to the class members efthe-elass the

best notice that is practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice
shal must advise-each-member-that clearly and concisely state in plain, easily
understood language:

the nature of the action;

the definition of the class certified:;

the class claims, issues, or defenses;

(iv)

that a class member may enter an appearance through an attorney if the
member so desires;

(Av) TFhe thatthe court will exclude from the class any the member from-the-ctass

(Bvi)

Hthe-member-se who requests exclusion by-a-speetfied-ate;

regtest time and manner for reduestlnq exclu3|on and
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(Evii) an

eﬁtefaﬁ—appearaﬁee—thfeughﬂ:etrﬁset the blndlnq effect of a class |udqment

on members under subsection (c)(3).

(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:

(A) TFhejudgment in an action maintained as a class action under subsection (b)(1)
or (b)(2), whetherornot-favorable-to-the-etass;shat include and describe those
whom the court finds to be class members efthe-¢ctass:; and

(B) TFhejudgment in an action maintained as a class action under subsection (b)(3),
whetherornotfavorable-tothectass;shal include and specify or describe those
to whom the notice provided in subsection (c)(2) was directed, afnet who have not
requested exclusion, and whom the court finds to be class members efthe-ttass.

(4) Particular issues. When appropriate, {A) an action may be brought or maintained as a
class action with respect to particular issues.;of

B)(5) Subclasses. When aDDroprlate a cIass may be d|V|ded mto subclasses anet that are each

apphied-acecordingly under thls section.

(d) ordersinconductoefactions Conducting the action.

(1) In general. In the-conductofactionsto-whichthissectiorapphes conducting an action
under this section, the court may make-appropriate issue orders that:

(2A) determining determine the course of proceedings or preseribing prescribe
measures to prevent undue repetition or complication in the—presentation—of

presentmg evidence or argument;

(2B)

require — to protect class members and fairly conduct the action — giving

appropriate notice to some or all efthe class members of:

(i) any step in the action;;
(i)  erof the proposed extent of the judgment;; or
i)  efthe members' opportunity efmembets to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses,

or to otherwise to come into the action;

(3C) tmpostag impose conditions on the representative parties or on intervenors;
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(4D) requtring require that the pleadings be amended to eliminate therefrem
allegations as—te about representation of absent persons; and that the action
proceed accordingly; or

(5E) deating deal with similar procedural matters.

(2)  Combining and amending orders. Fhe-orders An order under subsection (d)(1) may
be altered or amended from time to time and may be combrned with an order under
K.S.A. 60-216, and amendments thereto j
testrable-from-time-to-time.

claims, issues, ordefenses of a certified class may be settled voluntarrlvdrsmrssed orcompromrsed

only with the court’s approval. The following procedures apply to a proposed settlement, voluntary
dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be
bound by the proposal.

(2) If the proposal would bind class members, the court may approve it only after a hearing
and on finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement made in
connection with the proposal.

(4) If the class action was previously certified under subsection (b)(3), the court may refuse
to approve a settlement unless it affords a new opportunity to request exclusion to
individual class members who had an earlier opportunity to request exclusion but did not
do so.

(5) Any class member may object to the proposal if it requires court approval under this
subsection (e); the objection may be withdrawn only with the court’s approval.

(F) Appeals. The court of appeals may trtts-eiseretion permit an appeal from an order ef-&
ghistriet-eottrt granting or denying class action certification under this section if application is made
to the court within 6 14 days after entry—of the order is entered. An appeal does not stay
proceedings in the district court unless the district judge or the court of appeals so orders.

(g) Class counsel.

(1) Appointing class counsel. Unless a statute provides otherwise, a court that certifies a
class must appoint class counsel. In appointing class counsel, the court:

(A)  must consider:
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(i) the work counsel has done in identifying or investigating potential claims in the
action;

(ii) counsel’s experience in handling class actions, other complex litigation, and the
types of claims asserted in the action;

(iii) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel’s ability to fairly and
adequately represent the interests of the class;

(C)  may order potential class counsel to provide information on any subject pertinent
to the appointment and to propose terms for attorney’s fees and nontaxable costs;

(D)  may include in the appointing order provisions about the award of attorney’s fees

or nontaxable costs under subsection (h); and

(E)  may make further orders in connection with the appointment.

(2) Standard for appointing class counsel. When one applicant seeks appointment as class
counsel, the court may appoint that applicant only if the applicant is adequate under
subsections (g)(1) and (g)(4). If more than one adequate applicant seeks appointment,
the court must appoint the applicant best able to represent the interests of the class.

(3) Interim counsel. The court may designate interim counsel to act on behalf of a putative
class before determining whether to certify the action as a class action.

(4) Duty of class counsel. Class counsel must fairly and adequately represent the interests
of the class.

(h) Attorney’s fees and nontaxable costs. In a certified class action, the court may award
reasonable attorney’s fees and nontaxable costs that are authorized by law or by the parties’
agreement. The following procedures apply:

(1) A claim for an award must be made by motion, subject to the provisions of this
subsection (h), at a time the court sets. Notice of the motion must be served on all
parties and, for motions by class counsel, directed to class members in a reasonable
manner.

(2) A class member, or a party from whom payment is sought, may object to the motion.

(3) The court may hold a hearing and must find the facts and state its legal conclusions
under K.S.A. 60-252(a), and amendments thereto.
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(4) The court may refer issues related to the amount of the award to a special master as

provided in K.S.A. 60-253, and amendments thereto.

COMMENT

The language of K.S.A. 60-223 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Amended subsection (d)(2) carries forward the provisions of former subsection (d) that
recognize two separate propositions. First, a K.S.A. 60-223(d) order may be combined with
a pretrial order under K.S.A. 60-216. Second, the standard for amending the subsection (d)
order continues to be the more open-ended standard for amending K.S.A. 60-223(d) orders,
not the more exacting standard for amending K.S.A. 60-216 orders.

As part of the general restyling, intensifiers that provide emphasis but add no meaning
are consistently deleted. Amended subsection (f) omits as redundant the explicit reference
to court of appeals discretion in deciding whether to permit an interlocutory appeal. The
omission does not in any way limit the unfettered discretion established by the original
provision.

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.

In addition, K.S.A. 60-223 was amended to conform to 2003 amendments to Federal
Rule 23. Subsections (c) and (e) are significantly changed, and subsections (g) and (h) are
new. More detailed comments, with which the Civil Code Advisory Committee concurs, can
be found in the Advisory Committee Notes to the 2003 amendments.

Subsection (c). Subsection (c)(1)(A) is changed to require that the determination
whether to certify a class be made “at an early practicable time.” There are many valid
reasons that may justify deferring the initial certification decision.

The provision that a class certification “may be conditional” is deleted in new subsection
(©)(2)(C). Acourtthatis not satisfied that the requirements of K.S.A. 60-223 have been met
should refuse certification until they have been met. The provision that permits alteration
or amendment of an order granting or denying class certification is amended to set the cut-
off point at final judgment rather than “the decision on the merits.”

The notice provisions in subsection (c)(2) have been amended to call attention to the
court’s authority — already established in part by former subsection (d)(2) — to direct notice
of certification to a subsection (b)(1) or (b)(2) class. The former subsection (c)(2) expressly
required notice only in actions certified under subsection (b)(3). New subsection (c)(2)(B)
requires that notice be provided in plain, easily understood language.
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Subsection (e). Subsection (e) is amended to strengthen the process of reviewing
proposed class-action settlements. Although settlement may be a desirable means of
resolving a class-action, court review and approval are essential to assure adequate
representation of class members who have not participated in shaping the settlement.

Revised subsection (e) resolves the ambiguity in the former reference to dismissal or
compromise of “a class action.” The new subsection requires court approval only if the
claims, issues, or defenses of a certified class are resolved by a settlement, voluntary
dismissal, or compromise.

New subsection (e)(1) carries forth the notice requirement of former subsection (e) only
when the settlement binds the class through claim or issue preclusion; notice is not required
when the settlement binds only the individual class representatives. New subsection (e)(2)
mandates a hearing as part of the process of approving settlements, voluntary dismissal, or
compromise that would bind members of a class. This subsection also states the standard
for approving such a binding settlement — it must be fair, reasonable, and adequate — and
requires that the court make findings supporting its conclusion.

New subsection (e)(2) requires parties seeking approval of a settlement, voluntary
dismissal, or compromise to file a statement identifying any agreement made in connection
with the settlement. This provision does not change the basic requirement that the parties
disclose all terms of the settlement or compromise that the court must approve under
subsection (e). It aims instead at related undertakings that, although seemingly separate,
may have influenced the terms of the settlement by trading away possible advantages for the
class in return for advantages for others. Doubts should be resolved in favor of
identification.

New subsection (e)(4) authorizes the court to refuse to approve a settlement unless the
settlement affords class members a new opportunity to request exclusion from a class
certified under subsection (b)(3) after settlement terms are known.

New subsection (e)(5) confirms the right of class members to object to a proposed
settlement, voluntary dismissal, or compromise and requires court approval for withdrawal
of the objections.

Subsection (g). Subsection (g) is new. It was added to Federal Rule 23 in 2003. This
subsection recognizes the importance of class counsel, states the obligation to represent the
interests of the class, and provides a framework for selection of class counsel. The
procedure and standards for appointment vary depending on whether there are multiple
applicants to be class counsel. The new subsection also provides a method by which the
court may make directions at the outset about the potential fee award to class counsel in the
event the action is successful.

Subsection (h). Subsection (h) is new. It was added to Federal Rule 23 in 2003. This
subsection provides a format for awards of attorney fees and nontaxable costs in connection
with a class action. The subsection does not create new grounds for an award of attorney
fees or nontaxable costs. Instead, it applies when such awards are authorized by law or by
agreement of the parties.
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60-223a. Derivative actions by-sharehotders.

(a) Prerequisites. This section applies when one or more shareholders or members of a
corporation or an unincorporated association bring a derivative action to enforce a right that the
corporation or association may properly assert but has failed to enforce. The derivative action may
not be maintained if it appears that the plaintiff does not fairly and adequately represent the interests

of shareholders or members who are srmrlarlv srtuated in enforcrnq the rrqht of the corporatron or

(b) Pleading requirements. The the petition shal must be verified and shal-aHege must:

(1) allege that the plaintiff was a shareholder or member at the time of the transaction ef

which—he—complains complained of, or that kis the plaintiff's share or membership
thereafter later devolved on him it by operation of law;; ane

(2) allege that the action is not a collusive one to confer jurisdiction efra¢cetrtofthe-state
ofKansas that t the court would fnet otherwise have: lack; and Fhe-petition-shat-atso

(3) state aHege with particularity:

(A) the-effertstfany; effort made by the plaintiff to obtain the desired action ke
destres from the directors or comparable authority and, if necessary thderthe
apphicabletaw, from the shareholders or members;; and

(B) the reasons for his-faittire pey——
obtaining the action or not maklnq the effort

(c) Conducting the action. In the-eontuetofthe conducting an action under this section, the

court may fake issue any appropriate orders corresponding with those described in K.S.A. 60-
223(d), and amendments thereto.

(d) Settlement, dismissal, and compromise. Fhe A derivative action may be settled, voluntarily
dismissed, or compromised only with the court's approval, efthe—cotrt-tponnetice Notice of a
proposed settlement, voluntary dismissal, or compromise must be given to shareholders or members
in stehk the manner &s that the court may-¢etrect orders.

COMMENT
The language of K.S.A. 60-223a has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

Subsection (c¢) has no counterpart in the federal rule.
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60-223b. Actions relating to unincorporated associations. An This section applies to an action
brought by or against the members of an unincorporated association as a class by naming certain
members as representative parties. The action may be maintained only if it appears the-cotrtis
satisfied that those the-representative parties will fairly and adequately protect the interests of the
association and its members. In the-eonduet-of conducting the action, the court may issue any
appropriate orders corresponding with those in K.S.A. 60-223(d), and amendments thereto, and the
procedure for settlement, voluntary dismissal, or compromise efthe-action-shatt must correspond
with thatprovided the procedure in K.S.A. 60-223(e), and amendments thereto.

COMMENT
The language of K.S.A. 60-223b has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-224. Intervention.

(a) Intervention of right. Uperrtime T
acttonr On timely motion, the court must permlt anyone to mtervene who

(1) When-a-stattte-confers is given an unconditional right to intervene by a statute; or

(2) when-the-apphieant claims an interest relating to the property or transaction which that
is the subject of the action, and ke is so situated that the-eispesttion disposing of the
action may as a practical matter substantially impair or impede tis the movant's ability

to protect that its interest, unless the-appheant’sinterestis-adegtatelyrepresented-by

existing parties adequately represent that interest.

(b) Permissive intervention.

On timely motlon the court may Dermlt anyone to intervene who:

(A) {H-Whenastattte-confers is given a conditional right to intervene by a statute;
or

(B) (Zrwhenanappheant’s has a claim or defense and that shares with the main

action kave a common question of law or fact treemmon.

(2) By a government officer or agency.

(A) On timely motion, the court may permit a governmental officer or agency to
intervene if a party’s claim or defense is based on:

(i) astatute or executive order administered by the officer or agency; or
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1 (ii) any requlation, order, requirement, or agreement issued or made under the statute

2 or executive order.
3 (B)  When the validity of an ordinance, requlation, statute, or constitutional provision
4 of this state or a governmental subdivision of this state is drawn in guestion in
5 any action to which the state or governmental subdivision or an officer, agency,
6 or employee thereof is not a party, the court may notify the chief legal officer of
7 the state or its subdivision, and permit intervention on proper application.
8 (3) Delay or prejudice. In exercising its discretion, the court skatt must consider whether the
9 intervention will unduly delay or prejudice the adjudication of the rights-efthe original
10 parttes parties' rights.
11 (c) Metion—to-intervene—and-practice—tn—intervention Notice and pleading required. {4 A

12 person-destring-totntervene-shat-serve-a motion to intervene must be served on tpef the parties as
13 provided in K.S.A. 60-205, and amendments thereto. The motion skatt must state the grounds

14 therefor; for intervention and shal be accompanied by a pleading settirg-forth that sets out the claim
15 or defense for which intervention is sought.

16

17

18

19

20

21

22 COMMENT

23 The language of K.S.A. 60-224 has been amended as part of the general restyling of the
24 Kansas Code to make it more easily understood and to make style and terminology
25 consistent throughout the Code.

26 K.S.A. 60-224 has been rearranged to be in closer conformity to Federal Rule 24. The
27 Committee determined that a provision in Federal Rule 24(b)(2)(A) providing for permissive
28 intervention by agovernment officer or agency should be incorporated into the Kansas Code.
29 The federal counterpart of former subsection (c)(2) was moved to new Federal Rule 5.1
30 in 2006. Federal Rule 5.1 implements a specific federal statute, 28 U.S.C. § 2043, and there
31 is no need for a counterpart in the Kansas Code. Former subsection (c)(2) has been moved
32 to new subsection (b)(2)(B) because it deals with permissive intervention, not notice and
33 pleading.

34 Former subsection (c)(1) stated that the same procedure is followed when a state statute
35 gives a right to intervene. This statement is deleted because it added nothing.
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60-225. Substitution of parties.

(a) Death ofpatty.

(1) Where Substitution if the claim is not extinguished. If a party dies and the claim is not
thereby extinguished, the court shalt must on motion order substitution of the proper
partres party :Fhe A motlon for substltutlon may be made by any party or by the

successor or rebresentatlve H'FH'ESS 1f the motion fe%subet—rt-uﬂeﬂ is not made within a

reasonable time after the-geathts-stggestedtponthetrecoreby service of a statement of

the-fact-of noting the death asprovided-herein-forthe-service-ofthe-motion, the action
by or against the decedent shal must be dismissed as-te-the-teceasedparty.

i he Ae-plain rhy-againstthe enda Afteragarty
death if the right souqht to be enforced survives only to or against the remaining parties,
the action does not abate, but proceeds in favor of or against the remaining parties. The

death shattbe-stggestedrtpon should be noted on the record antHthe-action-shatproceed
" : ot = ™y

(3) Service. A motion to substitute, together with a notice of hearing, must be served on the
parties as provided in K.S.A. 60-205, and amendments thereto, and on nonparties in the
manner provided for the service of a summons. A statement noting death must be served
in the same manner.

(b) IncapaCIty If a party becomes an lncapaCItated person, the court may, tpef on motion

, may-alow permit the action to be continued by
or against kis-erher the party's representative as provided in K.S.A. 60-217(c), and amendments

thereto. The motion must be served as provided in subsection (a)(3) of this section.

(c) Transfer of interest. th-case-efanytransferofinterest If an interest is transferred, the action

may be continued by or against the original party; unless the court, tpeft on motion, eireets orders
the persorto-whomrtheinterestistransferred transferee to be substituted in the action or joined with
the original party. Service-efthe The motion shalbe-made must be served as provided in subsection
(a)(3) of this section.

(d) Public officers=; death or separation from office. Wherrany An action does not abate when
a public officer who is a party in an official capacity te-an-actioras-steh-and-duringttspendeney

dles reS|gns or otherW|se ceases to hold offrce while the action is penqu —Hae—aeﬂeﬁ—may—be
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foﬁhe—pfoseeutrorroedefeﬁseof—the—aetron- The offlcer S SUCCesSOr is automatlcallv substltuted as

aparty. Later proceedings should be in the substituted party’s name, but any misnomer not affecting
the parties’ substantial rights must be disregarded. The court may order substitution at any time, but
the absence of such an order does not affect the substitution.

(e) Continued representation by attorney An—attorney—representrng If a party whe dles or
becomes an |ncapaC|tated person cus

contlnue sueh the representatlon in the name of the orlglnal party untll there-hasbeen a substitution
has been made therefor.

COMMENT

The language of K.S.A. 60-225 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Previously, a motion for substitution with respect to a public officer was required. The
Committee determined to conform with the federal rule and make the substitution automatic.

There is no counterpart of subsection (e) in the federal rules. The provision for a public
officer was deleted from this subsection because substitution is now automatic under
subsection (d).

60-226. General provisions governing discovery.

(a) Discovery methods. Parties may obtain discovery by one or more of the following methods:
Bepesitions—tpont depositions on oral examination or written questions; written interrogatories;
production of documents or things or permission to enter tpof onto land or other property under
K.S.A. 60-234, stbseetion{apb){C)oef K.S.A. 60-245(a)(1)(A)(iii), or 60-245a, and amendments
thereto—for-thspection—and-otherptrposes; physical and mental examinations; and requests for

admission.

(b) Scope-ofdiscovery Discovery scope and limits.

(1) Scope in general. Unless otherwise limited by erder-ofthe court order tr-aceordance
with-theserttes, the scope of discovery is as follows: {EtHn-general: Parties may obtain
discovery regarding any nonprivileged matter;-rotprivitegee,-which that is relevant to
the subject matter |nvolved in the peneHﬁg action, Whether it relates to the y party
claim or defense — eftheparty e : s
party; including the existence, description, nature custody, condltlon and Iocatlon of
any beeks; documents or other tangible things and the identity and location of persons
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havingknowledge who know of any discoverable matter. His-hotgrotnd-forebjection
thatthe Relevant information setghtwit need not be tradmissibte admissible at the trial
if the information—sought discovery appears reasonably calculated to lead to the
dlscovery of adm|35|ble eV|dence Exeept—as—peﬁﬁtted—uﬁdef—wbseet-teﬂ-ﬂa)f%—a—paﬁy

(A)

or on its own, the court may limit the frequencv or extent of dlscoverv methods

otherwise allowed by the rules of civil procedure and must do so if it determines
that:

Q) Fhe the discovery sought is unreasonably cumulative or duplicative, or can
be obtained ts-obtaifabte from some other source that is more convenient,
less burdensome, or less expensive;

(i) the party seeking discovery has had ample opportunity by-tiscevery-ta-the
actten to obtain the information setght by discovery in the action; or

(i) the burden or expense of the proposed discovery outweighs its likely benefit,
taking—tnto—aceount considering the needs of the case, the amount in
controversy, the parties' resources, the importance of the issues at stake in the
titigatien action, and the |mportance of the proposed dlscovery in resolvmg
the issues. 3

(B) A party need not provide discovery of electronically stored information from
sources that the party identifies as not reasonably accessible because of undue
burden or cost. On motion to compel discovery or for a protective order, the
party from whom discovery is sought must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is made,
the court may nonetheless order discovery from such sources if the requesting
party shows good cause, considering the limitations of subsection (b)(2)(A). The
court may specify conditions for the discovery.

(3) Insurance agreements. A party may obtain discovery of the existence and contents of
any insurance agreement under which ary-person-carryigonantastrance busiiess an
insurance business may be liable to satisfy part or all of a possible judgment whichmay
be-entered in the action or to indemnify or reimburse for payments made to satisfy the
judgment. Information concerning the insurance agreement is not by reason of disclosure
admissible in evidence at trial. For purposes of this paragraph, an application for
insurance shalnetbe-treateetas is not a part of an insurance agreement.
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Documents and tangible things. Ordinarily, a party may not discover documents

and tangible things that are prepared in anticipation of litigation or for trial by or
for another party or its representative (including the other party’s attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to subsection
(b)(5), those materials may be discovered if:

they are otherwise discoverable under subdivision (1); and

the party shows that it has substantial need for the materials to prepare its
case and cannot, without undue hardship, obtain their substantial equivalent
by other means.

Protection against disclosure. If the court orders discovery of those materials,
it must protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of a party’s attorney or other representative concerning

the litigation.

Previous statement. Any party or other person may, on request and without the
required showing, obtain the person’s own previous statement about the action
or its subject matter. If the request is refused, the person may move for a court
order, and K.S.A. 60-237, and amendments thereto, applies to the award of
expenses. A previous statement is either:
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a written statement that the person has signed or otherwise adopted or
approved; or

a contemporaneous stenographic, mechanical, electrical, or other recording
— or a transcription of it — that recites substantially verbatim the person’s
oral statement.

(5) Trial preparation: Experts.

(A)

(B)

(©)

(i)

(i)

Expert who may testify. A party may depose any person who has been identified
as an expert whose opinions may be presented at trial. If a disclosure from-the
expert is required under subsection (b)(6), the deposition shal—net may be
conducted trtit only after the disclosure is provided.

Expertemployed only for trial preparation. Aparty, thretgh Ordinarily, a party
may not, by interrogatories or by deposition, may discover facts known or
opinions held by an expert who has been retained or specially employed by
another party in anticipation of litigation or preparatten to prepare for trial and
who is not expected to be called as a witness at trial;. But a party may do so
only:

as provided in K.S.A. 60-235(b), and amendments thereto; or

tper—a on showing of exceptional circumstances under which it is
impracticable for the party seeking-eiseovery to obtain facts or opinions on
the same subject by other means.

Payment. Unless manifest injustice would result, {t} the court shal must require
that the party seeking discovery:

pay the expert a reasonable fee for time spent in responding to discovery
under this subsection (b)(5)(A) or (B); and

withrespectto for discovery obtatred under subsection (b)(5)(B), the-€ottrt

shat-reqttirethe-party-seeking-discovery-to also pay the other party a fair
portion of the fees and expenses it reasonably incurred by-thetatterparty in

obtaining facts-and-optrionsfromthe-expert the expert’s facts and opinions.

(6) Disclosure of expert testimony.

(A)

(B)

In general. A party shalt must disclose to other parties the identity of any persent
who-may-be-tised witness it may use at trial to present expert testimony.

Required disclosures. Exeeptas Unless otherwise stipulated or girected ordered

by the court, this—disetosure,with—respectto—=a if the witness (i)-whose—sote
connectionwith-the-case-tsthat-the-witress is retained or specially employed to
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(©)

(i)
(ii)

provide expert testimony in the case; or {t} one whose duties as aft the party’s
employee ef-the—party regularly involve giving expert testimony, skhalt the
disclosure must state;

(1) the subject matter on which the expert is expected to testify;;

(ii) the substance of the facts and opinions to which the expert is expected to
testify; and

(iii) a summary of the grounds for each opinion.

Time to disclose expert testimony. Fhesethselostresshatbemate A party must
make these dlsclosures at the times and in the sequence &weeted—bytheeeurt that
the court orders. trthe-abse he€ D
by-theparties Absent a stlpulatlon or court order the dlsclosures sh&l-l must be
made;

at least 90 days before the triat date set for trial or the-gate for the case 15 to
be ready for trial; or;

if the evidence is intended solely to contradict or rebut evidence on the same
subject matter identified by another party under paragraph subsection

(b)(6)(B), within 30 days after the disclostremateby-the other party party’s

disclosure.

Supplementing the disclosure. The party-shal parties must supplement these

disclosures when required under subsection (e)%).

Form of disclosures. Unless otherwise ordered by the court, all disclosures under
this subsection must be:

in writing, signed, and served; and

filed with the court in accordance with K.S.A. 60-205(d), and amendments
thereto.

(7) €tatms-of Claiming privilege or proteetiornof protecting trial-preparation materials.

(A)

Information withheld. When a party withholds information otherwise
discoverable by claiming that the information is privileged or subject to
protection as trial-preparation material, the party shalt must:
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(B)

make-the-ctaim expressly make the claim; and

shah describe the nature of the documents, communications, or things not
produced or disclosed — and do so in a manner that, without revealing
information itself privileged or protected, will enable other parties to assess

the appticabttity-of theprivitege-orprotection claim.

Information produced. If information ts produced in discovery that is subject to
a claim of privilege or of protection as trial-preparation material, the party
making the claim may notify any party that received the information of the claim
and the basis for it. After being notified, a party must promptly return, sequester,
or destroy the specified information and any copies it has; afeHmay must not use
or disclose the information until the claim is resolved:; must take reasonable
steps to retrieve the information if the party disclosed it before being notified;
and A-reeetving-party may promptly present the information to the court under

seal for a determlnatlon of the clalm +f—the—reeewrr=rg—party—d1*selesed—the
i i - : : et The

producmg party must preserve the mformatlon untll the clalm is resolved

(c) Protective orders.

(1) In general. Yponmetionbya A party or by-the any person from whom discovery is
sought;ane-fergoot-catse-shown; may move for a protective order in the court trwhich
where the action is pending — or alternatively; as an alternative on matters relating to
a deposition, in the district court tr-the-eistriet where the deposition tste will be taken,
The motion must include a certification that the movant has in good faith conferred or

attempted to confer with other affected parties in an effort to resolve the dispute without

court action and must describe the steps taken by all attorneys or unrepresented parties

to resolve the issues in dispute. The court may, for good cause, issue an order may-frake

any—order—which—justice—reqttres to protect a party or person from annoyance,

embarrassment, oppression, or undue burden or expense, including one or more of the
following:

(A)

forbidding the disclosure or discovery;
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(C)  prescribing a discovery method other than the one selected by the party seeking

discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or
discovery to certain matters;

(G) requiring that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a specified way;
and

(H)  requiring that the parties simultaneously file specified documents or information

in sealed envelopes, to be opened as the court orders.

(2) Ordering discovery. If the a motion for a protective order is wholly or partly denied i

whoete-oriapart, the court may, on steh just terms ane-eenditions-asarefustmay, order

that any party or person provide or permit discovery.

(3) Awarding expenses. The provisions of K.S.A. 60-237, and amendments thereto, apply
to the award of expenses thetrred-hretation-to-the-metion.

(d) Sequence ant-timing of discovery. Unless, the—cotrttpor on motion, the court orders
otherwise for the parties’ and witnesses’ convenience ofparties-ane-withesses and in the interests

of justice;orders-otherwise;:

(1) methods of discovery may be used in any sequence; and

(2) th

ﬁet-eperafe-to-de{ﬂy-&ﬁy-eﬁrerp&rty-s-&leee\w dlscoverv bv one Dartv does not requwe

any other party to delay its discovery.
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1 (e) Supptementatiorof Supplementing disclosures and responses.
2 (1) In general. A party who has made a disclosure under subsection (b)(6) — or who has
3 responded to a+egtestfordiseovery an interrogatory, request for production, or request
4 for admission — tS-Uﬂdﬁdﬂfy-EO must supplement or correct ﬂae—party—s its drsclosure
5} or response-tote
6 feHewrng—efreumstanees:
7 thH(A) A e S
8 trﬁdefsubseeﬂeﬁ—éb)@) in a timely manner if the party Iearns that in some
9 material respect the informatien—disctosed the disclosure or response is
10 incomplete or incorrect, and if the additional or corrective information has not
11 otherwise been made known to the other parties during the discovery process or
12 in writing-,_or
13 (B) as ordered by the court.
14 (2) Expert Witness. Whth—respeet—to For testimeny—of an expert under to whom the
15 disclosure requirement in subsection (b)(6) applies, the party’s duty to supplement
16 extends both to information eentatfed included in the disclosure and to information
17 provided-throtgh-a given during the expert’s deposition ef-the-expert;. ant-any Any
18 additions or ether changes to this information shatt must be disclosed at least 30 days
19 before trial, unless etherwise-tirecteetby the court orders otherwise.
20
21
22
23
24 (F) Signing ef disclosures; and discovery requests, responses, and objections.
25 (1) Signature required; effect of signature. Every disclosure under subsection (b)(6) and
26 every regtest-for discovery request, f response, or objection to-giscovery-mate-by-a
27 party-represented-by-an-attorrey-shal must be signed by at least one attorney of record
28 in steh the attorney's individtal own name — or by the party personally, if
29 unrepresented — and must state the srqnor s address e- marl address and telephone
30 number W S S 3
31 j
32
33 REYS arty's
34 nowledgeinformation-and-betie ; ytts: By signing, an
35 attornev or partv certrfres that to the best of the person’s knowledqe information, and
36 belief formed after a reasonable inquiry:
37 (A)  with respect to a disclosure, it is complete and correct as of the time it is made;
38 and
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(3)

(B)

with respect to a discovery request, response, or objection, it is:

Conststent consistent with the rules of civil procedure and warranted by
existing law or goed-faith by a nonfrivolous argument for the-extenstor;
modtficatton-or-reversal-of extending, modifying, or reversing existing
law, or for establishing new law;

not interposed for any improper purpose, such as to harass ette, cause
unnecessary delay, or neeeless needlessly increase tt the cost of
litigation; and

fiet neither unreasonable of nor unduly burdensome or expensive, given

considering the needs of the case, the prior discovery atreaty-had in the
case, the amount in controversy, and the importance of the issues at stake

in the htigation action.

parties have no duty to act onan unsmned disclosure, request, response, or oblectlon

until it is signed, and the court must strike it unless a signature is promptly supplied

after the omission is called to the attorney’s or party’s attention.

meludfﬁg—reaseﬁalﬂe—attefﬁey—fees— Sanctlon for improper certlflcatlon If a

certification violates this section without substantial justification, the court, on

motion or on its own, must impose an appropriate sanction on the signer, the party

on whose behalf the signer was acting, or both. The sanction may include an order

to pay the reasonable expenses, including attorney’s fees, caused by the violation.

COMMENT

The language of K.S.A. 60-226 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.
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K.S.A. 60-226 is substantially similar to Federal Rule 26. The primary differences are
that the Kansas Code does not mandate the initial disclosures found in Federal Rule 26(a)(1),
and the discovery conference provisions in Federal Rule 26(f) are not incorporated into a
counterpart subsection of K.S.A. 60-226. Federal Rule 26 and K.S.A. 60-226 are also
organized a bit differently.

Former subsection (b) began with a general statement of the scope of discovery that
appeared to function as a preface to each of the seven numbered paragraphs that followed.
This preface has been shifted to the text of subsection (b)(1) because it does not accurately
reflect the limits embodied in subsections (b)(2) through (b)(5), and because subsections
(b)(6) and (b)(7) do not address the scope of discovery.

The reference to discovery of “books” in former subsection (b)(1) was deleted to achieve
consistent expression throughout the discovery rules. Books remain a proper subject of
discovery. The last sentence of former subsection (b)(1) was deleted as redundant.

Subsection (b)(2) has been amended to be more substantively similar to the federal rule.
The previous section allowed the court to limit frequency or extent only if the court made
one of the findings in (i), (ii), or (iii). Now, the court has no stated limit on its ability to limit
frequency or extent and must do so if it makes one of the three findings.

The federal counterpart to subsection (b)(3) was moved to Federal Rule 26(a)(1)(A)(iv)
in 1993, when the mandatory initial disclosure provisions were adopted.

Amended subsection (b)(4)(C) states that a party may obtain a copy of the party's own
previous statement “on request.” Former subsection (b)(4) expressly made the request
procedure available to a nonparty witness, but did not describe the procedure to be used by
a party. This apparent gap is closed by adopting the request procedure, which ensures that
a party need not invoke K.S.A. 60-234 to obtain a copy of the party's own statement.

Subsection (b)(5)(A) was amended to delete the phrase “from the expert.” The
disclosure required under subsection (b)(6) is required from the party, not the expert.

Subsection (c) was amended to add a certification requirement as is found in Federal
Rule 26(c)(1). The language is now consistent with the certification requirement set out in
the sanctions rule, K.S.A. 60-237(a)(1) and 60-237(d)(1)(B).

Subsection (e) stated the duty to supplement or correctadisclosure or discovery response
“to include information thereafter acquired.” This apparent limit is not reflected in practice;
parties recognize the duty to supplement or correct by providing information that was not
originally provided although it was available at the time of the initial disclosure or response.
These words are deleted to reflect the actual meaning of the present provision.

Former subsection (e) used different phrases to describe the time to supplement or
correct a disclosure or discovery response. Disclosures were to be supplemented “at
appropriate intervals.” A prior discovery response must be “seasonably * * * amend[ed].”
The fine distinction between these phrases has not been observed in practice. Amended
subsection (e)(1)(A) uses the same phrase for disclosures and discovery responses. The party
must supplement or correct "in a timely manner."
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Former subsection (f)(2) did not call for striking an unsigned disclosure. The omission
was an obvious drafting oversight. Amended subsection (f)(2) includes disclosures in the list
of matters that the court must strike unless a signature is provided “promptly * * * after
being called to the attorney's or party's attention.”

Former subsection (f)(1)(A) referred to a “good faith” argument to extend existing law.
Amended subsection (f)(1)(B)(i) changes this reference to a “nonfrivolous” argument to
achieve consistency with K.S.A. 60-211(b)(2). K.S.A. 60-211(b)(2) recognizes that it is
legitimate to argue for establishing new law. An argument to establish new law is equally
legitimate in conducting discovery, and this is now reflected in amended subsection

QIEN(]0F

A requirement for adding the signer’s e-mail address and telephone number was added
to subsection (f)(1). As with the K.S.A. 60-211 signature on a pleading, written motion, or
other paper, disclosure and discovery signatures should include not only a postal address but
also a telephone number and electronic-mail address. A signer who lacks one or more of
those addresses need not supply a nonexistent item.

60-227. Perpetuation-of Depositions to perpetuate testimony.

(a) Beposition-before Before an action is filed.

(1) Petition. A person who destres wants to perpetuate his-erher-own testimony erthatof
anotherpersonregarding about any matter that-may-be cognizable in afy a Kansas state
court efthe-state may file a verified petition te in the district court in the county efthe
restdence-of where any expected adverse party resides; but if the subject matter of the
expected action or proceeding is the validity of a will, the petition shal must be filed in
the district court ef in the county trwhieh of the testatorrestees testator’s residence. The
petition must ask for an order authorizing the petitioner to depose the named persons in
order to Dernetuate the|r testlmonv The petltlon must be t|tled in the petltloner S name
and must e haH-b 3
show:

H(A) thatthe petitioner or the petitioner's personal representatives, heirs, beneficiaries,
successors or assigns may be parties to an action or proceeding cognizable in a
Kansas state court but are cannot presently trabte-te bring it or deferdt; cause
it to be brought;

H(B) the subject matter of the expected action or proceeding and his—er—her the
petitioner’s interest, thereirt and acepy-efany-writterinstrament if the validity

or construction of whieh a document may be called in question or which if the

document is connected with the deposition’s subject matter of-the-teposttion, a
copy of the document must be attached to the petition:;
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1 HH(C) the facts whieh that the petitioner gestres wants to establish by the proposed

2 testimony and hits-orher the reasons for-destring to perpetuate it;;
3 (D) the names or a description of the persons whom the petitioner expects wit to be
4 adverse parties and their addresses, so far as known;; and

5 (E) the names-atnc ne-the name, address

6 and expected substance of the testlmony whrch—the—petrtreﬁefexpects—te—ehcﬁ

7 3 S

9 ef—pefpefuatmg—tha{—testrmeﬁy of each deponent.
10 (2) Notice and service. At least 21 days before the hearing date, the Fhe petitioner shah
11 thereafter must serve each expected adverse party with a retice-tiporreach-persorarmed
12 i C py of the petltlon as—aft and a notice statlnq the tlme and Dlace of the hearlnq
13 3 &t S hepe
14 wit-apply-to-the-court-atatimeandplacenamed ““ he-order-described-n-the
15 petitiort. The notice shalt must be served either within-or-withett inside or outside the
16 state withif-the-time-ane-in the manner for personal service of summons, et by restricted
17 mail, or by any other mannrer method the court orders that affords affereing actual notice
18 as-directet-by-orderof-thejudge. Thejudgetpon Upon application and showing of
19 extraordinary circumstances, the court may preseribe order a hearing on shorter notice.
20 (3) Order and examination. If satisfied that the petition is not for the purpose of discovery,
21 ant that tts-aHowanee perpetuating the testimony may prevent future-detay-or a failure
22 or delay of justice, and that the petitioner is unable to bring the contemplated action or
23 cause it to be brought, the court shalt must issue an order the-testimonyperpettated;
24 testgnatingthe-deponents; that designates or describes the persons whose depositions
25 may be taken, specifies the subject matter of thetrexamination the examinations, states
26 when, where, and before whom thetr-deposttion-shat the depositions will be taken, and
27 states whether the depositions will be taken orally or ttpeft by written interrogatories. The
28 depositions may then be taken under the rules of civil procedure, and the court may issue
29 orders like those authorized by K.S.A. 60-234 and 60-235, and amendments thereto. A
30 reference in these rules to the court where an action is pending means, for purposes of
31 this section, the court where the petition for the deposition was filed.
32 (4) Yse-of Using the deposition. Subject to the same limitations and objections as though
33 the deponent were testifying at the trial in person, a deposition taken-tr-accoreance-with
34 this—sectton to perpetuate testimony may be used as evidence in any later-filed action
35 sttbseguentty broughtirany-courtwhere when the deposition is that of a party to the
36 action; or where when the issue is such that an interested party in the proceedings in
37 which the deposition was taken had the right and opportunity for cross-examination with
38 an interest and motive similar to that which the adverse party has in the action in which
39 the deposition is offered. Bttexceptwhere Except for the deposition ts-that of a party
40 to the action an¢ that is offered against the party, the deposition may not be used as
41 evidence unless the deponent is unavailable as a witness at the trial.
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(b) Pending appeal. (1) In qeneral The court where a |udqment has been rendered mav |f FF
an appeal has been taken -4 . q -

of or may st|II be taken, bermlt a party to debose wrtnesses to perpetuate therr testimony for use in

the event of further proceedings in that court.

(2) Motion. H-stehease-the The party who destres wants to perpetuate the testimony may
make-a-motion move for leave to take the depositions, tpeft on the same notice and
service thereof as if the action was were pending in that the district court. The motion
shaH must show:

& (A) the name e name, address, and

expected substance of the testlmony wmeh—hebfsheexpeets—tdeheﬁ—frem-eaeh of
each deponent; and

2) (B) the reasons for perpetuating thetr the testimony.

(3) Court order. If the court finds that the—perpetuationof perpetuating the testimony ts
propetr-to-avott may prevent a failure or delay of justice, tt the court may make-an-oreer

aHewing permit the depositions to be taken and may make issue orders efthe-character
provided—for like those authorized by K.S.A. 60-234 and 60-235, and amendments
thereto thereupeﬂ—the The deposmons may be taken and used rn—the%ame—mannefand

3 tofis as any other
deposmo taken in aetrens a pendlng rn—the~d13tﬁet—court dlstrlct court action.

(c) Filing. Depositions taken under this section shalt must be filed with the court in which the
petition is filed or the motion is made.

(d) Perpetuation by an action. This section does not limit the-poweroefa-cotrt a court’s power
to entertain an action to perpetuate testimony.

(e) Impeachment. Ne-proviston-efthis This section tstntendedto does not limit the use of any

deposition fertheptrpose-oftmpeachmentef to impeach the deponent when he-et-she the deponent
is a witness in any an action.

(F) Reciprocity. A deposition taken under a similar procedure of another jurisdiction is
admissible in an action in this state to the same extent as a deposition taken under this a€t section.

COMMENT

The language of K.S.A. 60-227 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

A time limit has been added to subsection (a)(2) in conformity with Federal Rule
27(a)(2). The petition and notice of hearing must be served at least 21 days before the
hearing date. The former subsection provided only that the “petitioner shall thereafter serve”
the notice and petition.
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K.S.A.60-227 has always differed from Federal Rule 27. The Judicial Council Advisory
Committee that drafted the original provision combined the prior Kansas Code provision,
Federal Rule 27, and the Uniform Perpetuation of Testimony Act of the National Conference
of Commissioners on Uniform State Laws. There is no counterpart of subsections (c), (e),
or (f) in the federal rules.

60-228. Persons before whom depositions may be taken.
(a) Within the United States.

(1) Inside this state. Depositions fmay-be-taken in this state must be taken before afy an
officer or person authorized to administer oaths by the laws of this state.

(2) Quitside this state. Withettthe Outside this state but within the United States; or withift
aterritory or insular possession subject to the-dominterofthe United States jurisdiction,

teposttions-shat a deposition must be taken before:

(A) an officer authorized to administer oaths by the taws-ef law in the place where-the
of examination tshetes; or

(B) before a person appointed by the court tr-which where the action is pending—A
person-so-appotnted-haspewer to administer oaths and take testimony.

(3) Granting of commission. Afy A court efreeord of this state;-or-any-judge-thereof;
befere-whoem in which an action erproceeding is pending;ts-atthorizegto may grant a
commission to one or more persons to take depositions withtr-er-withett-the inside or
outside this state. The clerk may issue the commission may-be-isstedby-the-clerk-to-a
person-or-persons-therethramed; under the seal of the court granting-the-same.

(b) In a foreign eotntries country.

(1) In general. Bepositions A deposition may be taken in a foreign country:
HPurstantto-any

(A) under an applicable treaty or convention;

) ptrstantto

(B) under a letter of request, whether or not captioned a tetterregatory "letter rogatory";

£3) (C) on notice, before a person authorized to administer oaths either by federal law or by

the law in the place wherethe of examination tshetd;eitherby-thetaw-of the United
States-orthetaw-of-thatplace; or
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4) (D) before a person appotrte
pewefby—vntueet—theeppefﬁtmeﬁt commrssroned bv the court to admrnrster eaths

any necessary oath and take testimony.

(2) Issuing a letter of request or a commission. A eemmisston—or letter of request, a
commission, or both may shaH be issued:

(A) on apphecationantnotice;and-on appropriate terms ane-directions-thatarejust after
an application and notice of it; and apprepriate:

' isi ' : ission-o egtiest without a
show |ng that the takrng of the deposrtron in ahy—ethefmattef another manner is
impracticable or inconvenient:-aneHs i

tssuetHrpropereases.
(_) Form of a request notice, or commrssron A—ﬁetreeefeemﬁﬂssreﬁ—may—desrgﬁatethe

(B)

the—eeuﬁtw)— When a Ietter of request or any other devrce IS used pursuaﬁt—te—aﬁ
appheabte according to a treaty or convention, it shal must be captioned in the form
prescribed by that treaty or convention. A letter of request may be addressed "To the

Appropriate Authority in [name the country]." A deposition notice or acommission must
designate by name or descriptive title the person before whom the deposition is to be
taken.

(4) Letter of request—Admitting evidence. Evidence obtained in response to a letter of
request shat need not be excluded erthe-grotned-thatttisnetinthe-form-ofquestions
ant-answers-or-merely because it is not a verbatim transcript, efthe-testimony because
the testimony was not taken under oath, or because of any similar departure from the
requirements for depositions taken within this state.

(c) Disqualification. Ne A deposition shal must not be taken before a person who is={H-A any

party’s relative, employee, or attorney er-cotnset-of-any-of the-parties; (2rarelative-oremployee
of-stch-attorney-or-counset who is related to or emploved bv anv partv S attornev, 63) or who who

is financially interested in the action:
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1 COMMENT

N

The language of K.S.A. 60-228 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
4 consistent throughout the Code.

w

5 In subsection (a)(1), “may” has been changed to “must.” The Committee determined it
6 better to use the imperative as in the federal rule. The requirement can still be overruled by
7 stipulation under K.S.A. 60-229.
8 Subsection (d), which had no counterpart in the federal rules, has been deleted. A new
9 section dealing with depositions for use in foreign jurisdictions has been added as K.S.A. 60-
10 228a.
11 60-228a. Depositions for use in foreign jurisdictions.
12 (a) Citation of section. This section may be cited as the Uniform Interstate Depositions and

13 Discovery Act.

14 (b) Definitions. In this section:

15 (1) *Foreign jurisdiction” means a state other than this state, or a foreign country.

16 (2) “Foreign subpoena” means a subpoena issued under authority of a court of record of a
17 foreign jurisdiction.

18 (3) “Person” means an individual, corporation, business trust, estate, trust, partnership,
19 limited liability company, association, joint venture, public corporation, government or
20 governmental subdivision, agency or instrumentality, or any other legal or commercial
21 entity.

22 (4) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
23 United States Virgin Islands, a federally recognized Indian tribe, or any territory or
24 insular possession subject to the jurisdiction of the United States.

25 (5) “Subpoena” means a document, however denominated, issued under authority of a court
26 of record requiring a person to:

27 (A) attend and give testimony at a deposition;

28 (B) produce and permit inspection and copying of designated books, documents,
29 records, electronically stored information, or tangible things in the possession,
30 custody, or control of the person; or

31 (C) permit inspection of premises under the control of the person.
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(c) Issuance of subpoena.

(1) To request issuance of a subpoena under this section, a party must submit a foreign
subpoena to a clerk of court in the county in which discovery is sought to be conducted
in this state. A request for the issuance of a subpoena in this state under this act does not
constitute an appearance in the courts of this state.

(2) When a party submits a foreign subpoena to a clerk of court in this state, the clerk, in
accordance with that court’s procedure, must promptly issue a subpoena for service on
the person to which the foreign subpoena is directed.

(3) A subpoena under subsection (c)(2) must:

(A) incorporate the terms used in the foreign subpoena; and

(B) contain or be accompanied by the names, addresses, and telephone numbers of all
counsel of record in the proceeding to which the subpoena relates and of any party
not represented by counsel.

(d)_Service of subpoena. A subpoena issued by a clerk of court under subsection (¢) must be
served in compliance with K.S.A. 60-303, and amendments thereto.

(e) Deposition, production, and inspection. K.S.A. 60-245 and 60-245a, and amendments
thereto, apply to subpoenas issued under subsection (c).

(f)_Application to court. An application to the court for a protective order or to enforce, quash,
or modify a subpoena issued by a clerk of court under subsection (c) must comply with the rules or
statutes of this state and be submitted to the court in the county in which discovery is to be
conducted.

(a0) Uniformity of application and construction. In applying and construing this uniform act,
consideration must be given to the need to promote uniformity of the law with respect to its subject
matter among states that enact it.

(h) Application to pending actions. This section applies to requests for discovery in cases
pending on the effective date of this section.

COMMENT

This section is new and replaces former K.S.A. 60-228(d). The section follows the
Uniform Interstate Depositions and Discovery Act. There is no counterpart in the federal
rules.

The Uniform Law Commission Drafting Committee identified ten issues that a state law
should address in adopting procedures for taking depositions for actions that are pending in
other states. That committee discussed the approach to these issues in the Uniform Foreign
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Depositions Act (UFDA) and the Uniform Interstate and International Procedure Act
(UIIPA).

a. In what kind of proceeding may depositions be taken?

Many states restrict depositions to those that will be used in the “courts” or “judicial
proceedings” of the other state. Some states allow depositions for any “proceeding.” The
UFDA and UIIPA take a similar approach.

b. Who may seek depositions?

A few states limit discovery to only the parties in the action or proceeding. Other states
simply use the term “party” without any further qualifier, which may be interpreted broadly
to include any interested party. Still other states expressly allow any person who would have
the power to take a deposition in the trial state to take a deposition in the discovery state. The
UIIPA allows any “interested party” to seek discovery. The UFDA does not state who may
seek discovery.

c. What matters can be covered in a subpoena?

The UFDA expressly applies only to the “testimony” of witnesses. The UIIPA expressly
applies to “testimony or documents or other things.” Several states follow the UIIPA
approach, while others seem to limit production to documents but not physical things, and
still others are silent on the subject, although some of those states recognize that the power
to produce documents is implicit. Rule 45 of the FRCP is more explicit, and provides that
a subpoena may be issued to a witness “to attend and give testimony or to produce and
permit inspection and copying of designated books, documents or tangible things in the
possession, custody or control of that person, or to permit inspection of premises...”

d. What is the procedure for obtaining a deposition subpoena?

Under the UFDA, a party must file the same notice of deposition that would be used in
the trial state and then serve the witness with a subpoena under the law of the trial state. If
amotion to compel is necessary, it must be filed in the discovery state (the deponent’s home
court). Other states require that a notice of deposition be shown to a clerk or judge in the
discovery state, after which a subpoena will automatically issue. Still other states require
a letter rogatory requesting the trial state to issue a subpoena. Under the UIIPA, either an
application or letter rogatory is required. About 20 states require an attorney in the
discovery state to file a miscellaneous action to establish jurisdiction over the witness so that
the witness can then be subpoenaed.

e. What is the procedure for serving a deposition subpoena?

The UFDA provides that the witness “may be compelled to appear and testify in the same
manner and by the same process and proceeding as may be employed for the purpose of
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taking testimony in proceedings pending in this state.” The UIIPA provides that methods
of service includes service “in the manner prescribed by the law of the place in which the
service is made for service in that place in an action in any of its courts of general
jurisdiction.” State rules usually follow the procedure of the UFDA and UIIPA.

f. Which jurisdiction has power to enforce or quash a subpoena?
Most states give the discovery state power to issue, refuse to issue, or quash a subpoena.
g. Where can the deponent be deposed?

Some states limit the place where a deposition can be taken to the discovery state, and
some limit it to the deponent’s home county. The UFDA and UIIPA are silent on this issue.

h. What witness fees are required?

A few states require the payment of witness fees. While most states are silent on the
issue, it is probably assumed that the witness fee rules generally existing in the discovery
state apply. These usually include fees and mileage, and are usually required to be paid at
the time the witness testifies.

i. Which jurisdiction’s discovery procedure applies?

A significant issue is whether the trial state’s or discovery state’s discovery procedure
controls, and on what issues. The general Restatement rule is that the forum state’s (the
discovery state’s) procedure applies. The UIIPA, as well as many states, provides that the
discovery state can use the procedure of either the trial or discovery state, with a
presumption for the procedure of the discovery state. Some states reverse this presumption,
while others are unclear, and still others are silent on the issue.

Another significant issue is whether the trial state’s or discovery state’s courts can issue
protective orders. Both states have interests: the trial state’s courts have an interest in
protecting witnesses and litigants from improper practices, and the discovery state’s courts
have an obvious interest in protecting its residents from unreasonable and overly
burdensome discovery requests. Most states expressly or implicitly allow the discovery
state’s courts to issue protective orders.

J. Which jurisdiction’s evidence law applies?

Evidentiary disputes usually center on relevance and privilege issues. Most states
indicate that the discovery state should rule on all relevance issues. Other states indicate that
relevance issues should be resolved before a subpoena issues, which would necessarily mean
that such issues be decided by the trial state. If the discovery state makes such
determinations, itis unclear which state’s evidence law should apply (if there is a difference).
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Perhaps the most difficult issues are whether the trial state or discovery state should
determine issues of privilege, and which state’s privilege law will apply. Here both
jurisdictions have important interests: the trial state has an interest in obtaining all
information relevant to the lawsuit consistent with its laws, while the discovery state has an
interest in protecting its residents from intrusive foreign laws. The Restatement (Second)
Conflict of Laws provides that the state which has the “most significant relationship” to the
communication at issue applies its laws. The issue is further compounded by the general
rule that once the privilege is waived, it is generally waived. If the deponent does not object
at the deposition and testifies about privileged communications, the privilege will usually
be waived.

Uniform Law Commission Drafting Committee Comments

A uniform act needs to set forth a procedure that can be easily and efficiently followed,
that has a minimum of judicial oversight and intervention, that is cost-effective for the
litigants, and is fair to the deponents. And it should be patterned after Rule 45 of the FRCP,
which appears to be universally admired by civil litigators for its simplicity and efficiency.

The Drafting Committee believes that the proposed uniform act meets these
requirements, should be supported by the various constituencies that have an interest in how
interstate discovery is conducted in state courts, and should be adopted by most of the states.
The act is simple and efficient: it establishes a simple clerical procedure under which a trial
state subpoena can be used to issue a discovery state subpoena. The act has minimal judicial
oversight: it eliminates the need for obtaining a commission, letters rogatory, filing a
miscellaneous action, or other preliminary steps before obtaining a subpoena in the discovery
state. The act is cost effective: it eliminates the need to obtain local counsel in the discovery
state to obtain an enforceable subpoena. And the act is fair to deponents: it provides that
motions brought to enforce, quash, or modify a subpoena, or for protective orders, shall be
brought in the discovery state and will be governed by the discovery state’s laws.

Comment to subsection (b).

This Act s limited to discovery in state courts, the District of Columbia, Puerto Rico, the
United States Virgin Islands, and the territories of the United States. The committee decided
not to extend this Act to include foreign countries including the Canadian provinces. The
committee felt that international litigation is sufficiently different and is governed by
different principles, so that discovery issues in that arena should be governed by a separate
act.

The term “Subpoena” includes a subpoena duces tecum. The description of a subpoena
in the Act is based on the language of Rule 45 of the FRCP.
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The term “Subpoena” does not include a subpoena for the inspection of a person
(subsection (3)(C) is limited to inspection of premises). Medical examinations in a personal
injury case, for example, are separately controlled by state discovery rules (the
corresponding federal rule is Rule 35 of the FRCP). Since the plaintiff is already subject to
the jurisdiction of the trial state, a subpoena is never necessary.

Comment to subsection (c).

The term “Court of Record” was chosen to exclude non-court of record proceedings from
the ambit of the Act. The committee concluded that extending the Act to such proceedings
as arbitrations would be a significant expansion that might generate resistence to the Act. A
“Court of Record” includes anyone who is authorized to issue a subpoena under the laws of
that state, which usually includes an attorney of record for a party in the proceeding.

The term “Presented” to a clerk of court includes delivering to or filing. Presenting a
subpoena to the clerk of court in the discovery state, so that a subpoena is then issued in the
name of the discovery state, is the necessary act that invokes the jurisdiction of the discovery
state, which in turn makes the newly issued subpoena both enforceable and challengeable
in the discovery state.

The committee envisions the standard procedure under this section will become as
follows, using as an example a case filed in Kansas (the trial state) where the witness to be
deposed lives in Florida (the discovery state): A lawyer of record for a party in the action
pending in Kansas will issue a subpoena in Kansas (the same way lawyers in Kansas
routinely issue subpoenas in pending actions). That lawyer will then check with the clerk’s
office, in the Florida county or district in which the witness to be deposed lives, to obtain a
copy of its subpoena form (the clerk’s office will usually have a Web page explaining its
forms and procedures). The lawyer will then prepare a Florida subpoena so that it has the
same terms as the Kansas subpoena. The lawyer will then hire a process server (or local
counsel) in Florida, who will take the completed and executed Kansas subpoena and the
completed but not yet executed Florida subpoenato the clerk’s office in Florida. Inaddition,
the lawyer might prepare a short transmittal letter to accompany the Kansas subpoena,
advising the clerk that the Florida subpoena is being sought pursuant to Florida statute
(citing the appropriate statute or rule and quoting Sec. 3). The clerk of court, upon being
given the Kansas subpoena, will then issue the identical Florida subpoena (“issue” includes
signing, stamping, and assigning a case or docket number). The process server (or other
agent of the party) will pay any necessary filing fees, and then serve the Florida subpoena
on the deponent in accordance with Florida law (which includes any applicable local rules).

The advantages of this process are readily apparent. The act of the clerk of court is
ministerial, yet is sufficient to invoke the jurisdiction of the discovery state over the
deponent. The only documents that need to be presented to the clerk of court in the
discovery state are the subpoena issued in the trial state and the draft subpoena of the
discovery state. There is no need to hire local counsel to have the subpoena issued in the
discovery state, and there is no need to present the matter to a judge in the discovery state
before the subpoena can be issued. In effect, the clerk of court in the discovery state simply
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reissues the subpoena of the trial state, and the new subpoena is then served on the deponent
in accordance with the laws of the discovery state. The process is simple and efficient, costs
are kept to a minimum, and local counsel and judicial participation are unnecessary to have
the subpoena issued and served in the discovery state.

This Act will not change or repeal the law in those states that still require a commission
or letters rogatory to take a deposition in a foreign jurisdiction. The Act does, however,
repeal the law in those discovery states that still require acommission or letter rogatory from
a trial state before a deposition can be taken in those states. It is the hope of the Conference
that this Act will encourage states that still require the use of commissions or letters rogatory
to repeal those laws.

The Act requires that, when the subpoena is served, it contain or be accompanied by the
names, addresses, and telephone numbers of all counsel of record and of any party not
represented by counsel. The committee believes that this requirement imposes no significant
burden on the lawyer issuing the subpoena, given that the lawyer already has the obligation
to send a notice of deposition to every counsel of record and any unrepresented parties. The
benefits in the discovery state, by contrast, are significant. This requirement makes it easy
for the deponent (or, as will frequently be the case, the deponent’s lawyer) to learn the names
of and contact the other lawyers in the case. This requirement can easily be met, since the
subpoena will contain or be accompanied by the names, addresses, and telephone numbers
of all counsel of record and of any party not represented by counsel (which is the same
information that will ordinarily be contained on a notice of deposition and proof of service).

Comment to subsection (e).

The Act requires that the discovery permitted by this section must comply with the laws
of the discovery state. The discovery state has a significant interest in these cases in
protecting its residents who become non-party witnesses in an action pending in a foreign
jurisdiction from any unreasonable or unduly burdensome discovery request. Therefore, the
committee believes that the discovery procedure must be the same as it would be if the case
had originally been filed in the discovery state.

The committee believes that the fee, if any, for issuing a subpoena should be sufficient
to cover only the actual transaction costs, or should be the same as the fee for local
deposition subpoenas.

Comment to subsection (f).

The act requires that any application to the court for a protective order, or to enforce,
quash, or modify a subpoena, or for any other dispute relating to discovery under this Act,
must comply with the law of the discovery state. Those laws include the discovery state’s
procedural, evidentiary, and conflict of laws rules. Again, the discovery state has a
significant interest in protecting its residents who become non-party witnesses in an action
pending in a foreign jurisdiction from any unreasonable or unduly burdensome discovery
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60-229. Stipulations regareing about discovery procedure.
the parties may by-written-stiptiatton stipulate that:

Hprovide-that-depositions (a) a deposition may be taken before any person, at any time or
place, tper on any notice, and in afy the manner aneHwhen-so-taken specified — in which event it

may be used tike-other-deposttions; in the same way as any other deposition; and

requests, and this is easily accomplished by requiring that any discovery motions must be
decided under the laws of the discovery state. This protects the deponent by requiring that
all applications to the court that directly affect the deponent must be made in the discovery
state.

The term “modify” a subpoena means to alter the terms of a subpoena, such as the date,
time, or location of a deposition.

Evidentiary issues that may arise, such as objections based on grounds such as relevance
or privilege, are best decided in the discovery state under the laws of the discovery state
(including its conflict of laws principles).

Nothing in this act limits any party from applying for appropriate relief in the trial state.
Applications to the court that affect only the parties to the action can be made in the trial
state. For example, any party can apply for an order in the trial state to bar the deposition
of the out-of-state deponent on grounds of relevance, and that motion would be made and
ruled on before the deposition subpoena is ever presented to the clerk of court in the
discovery state.

If a party makes or responds to an application to enforce, quash, or modify a subpoena
in the discovery state, the lawyer making or responding to the application must comply with
the discovery state’s rules governing lawyers appearing in its courts. This act does not
change existing state rules governing out-of-state lawyers appearing in its courts. (See
Model Rules of Professional Conduct 5.5 and Kansas statutes or rules governing the
unauthorized practice of law.)

Unless the court orders otherwise,

limiting dlscoverv be mOdIerd —but a stlpulatlon extending the time for any form of discovery

must have court approval if it would interfere with the time set for completing discovery, for hearing

a motion, or for trial.

COMMENT

The language of K.S.A. 60-229 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

83



-

~No o~

10
11

12

13
14

15
16
17
18
19
20

21
22
23
24
25
26
27
28
29

30

31
32

33
34
35
36

60-230. Depositions tpon by oral examination-whenteaveregtired:generatregtirements:

(a) When depositions a deposition may be taken-whenteaveregtired.

(1) Without leave. A party may, by oral questions, depose take-the-testimory-of any person,
including a party, by-deposttiontpor-eralexamtnation without leave of court except as

provided in paragraph subsection (a)(2). The deponent’s attendance efwitresses may be
compelled by subpoena asprovidedr under K.S.A. 60-245, and amendments thereto.

(2) With leave. A party must obtain leave of court, which-shatbe-granted and the court must

grant leave to the extent consistent with the—principtes—statedn—stubsection{b)(2)of
K.S.A. 60-226(b)(2), and amendments thereto;ifthe-person-to-beexaminedisconfined
— it : NN " oo

(A) if the parties have not stipulated to the deposition and:

(i)  Thepersontobeexamined-atready the deponent has already been deposed

in the case; or

Bya(ii) the party seeks to take & the deposition of a nonparty before the time
specified in stbseetien{b)yoef K.S.A. 60-216(b), and amendments thereto,
unless the party certifies in the notice eentatnsacertifieation, with supporting

facts, that the persento-be-examined deponent is expected to leave Kansas
and be unavailable for examination in Kansas trtess-teposed-before after

that time.:-of

(B) if the deponent is confined in prison.

(b) Notlce ofexan‘rrﬁatreﬁ—geﬁefat the deposmon other formal requwements—ﬁensteﬁﬁgraphfe

(1) Notice in general. A party destring ake -of-an selimeli:
examination-shat who wants to depose a person by oral questlons must g|ve reasonable

written notice tA-wiitiig to every other party to-the-action. The notice shal must state the
time and place fertaking of the deposition and,_if known, the deponent’s name and
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address ef-each—person-to-be-examined,Hknowr,—and—+f. If the name is retknown;

unknown, the notice must provide a general description sufficient to identify the person
or the particular class or group to which the person belongs.

(2) Producing documents. If a subpoena duces tecum is to be served on the perser-tebe

exmmed—a—deergﬁatmﬁ—ef eponen \ the materlals to-be-produced-as—set-forth-in-the

e otice designated for production, as set

outin the Subpoena must be listed in the notice or in an attachment. The notice to a party

deponent may be accompanied by a request under K.S.A. 60-234, and amendments
thereto, to produce documents and tangible things at the deposition.

2 (3) Method of recording.

(A) Method stated in a stipulation or order. The parties may stipulate #-whiting or the
court may tpertrotien order that the testlmony ata dep05|t|on be recorded by other
than stenographlc means. Fhe 2 3

teeﬂmow—wﬂt—be—aeetrrate—md—t-rustwerthy- A party may arrange to have a
stenographlc ﬂaﬁseﬁpt-reﬁ record made at the party sown expense Aﬁy-objeet-roﬁs

(B) Additional method. With prior notice to the deponent and other parties, any party
may record on videotape, or a comparable medium, any deposition that is to be
recorded stenographically. That party bears the expense of the additional record or
transcript unless the court orders otherwise.

(4) By remote means. The parties may stipulate — or the court may on motion order — that
a_deposition be taken by telephone or other remote means. For the purpose of this
section and K.S.A. 60-226(c), K.S.A. 60-228(a), K.S.A. 60-237(a)(1) and (b)(1), and
K.S.A. 60-245(a)(2), and amendments thereto, the deposition takes place where the
deponent answers the guestions.

3) (5) Officer’s duties.

(A) Before the deposition. Unless the parties stipulate otherwise agreet-by-theparties,
a deposition shal must be conducted before an officer appointed or designated
under K.S.A. 60-228, and amendments thereto;ane-shat. The officer must begin the

deposition with & an on-the-record statement en-the—recoreby-the—officer that
includes:
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A)The (i) the officer's name and business address;

B3 (ii) the date, time, and place of the deposition;

€y thename-of (iii) the deponent’s name;

By (iv) the officer’s administration of the oath or affirmation to the deponent; and

{B)-antdenttfication (v) the identity of all persons present.

(B) Conducting the deposition; avoiding distortion. If the deposition is recorded ether
than-stenographitcatty nonstenographically, the officer shalt must repeat the items
A)-throtugh—<€) in subsection (b)(5)(A)(i)-(iii) at the beginning of each unit of
recorded—tape—or—other the recording medium. The deponent’s and attorneys’
appearance or demeanor ef-tdeponents—er-attorneys—shal must not be distorted
through eameraor-sethrd-recording recording techniques.

(C) After the deposition. At the end of the a deposition, the officer shalt must state on
the record that the deposition is complete and shal must set forth out any
stipulations made by eetinsel-concerntng-the the attorneys about custody of the
transcript or recording and of the exhibits, or eeneetntrg about any other pertinent
matters.

{5) (6) Notice or subpoena directed to an organization. In its notice or subpoena, a A party

may i—thenetice—ant—tr—a—stbpoeena name as the deponent a public or private

corporation, f a partnership, an association 6f, a governmental agency, or other entity
and must describe ane-destgrate with reasonable particularity the matters ef-which for
examination tsregtested. The named organization shalt must then designate one or more
officers, directors, or managing agents, or designate other persons who consent to testify
on its behalf; and it may set forth;,-foreach-persen-designrated; out the matters on which
the person designated will testify. A subpoena shal must advise a nonparty organization
of its duty to make stteh-a this designation. The persons designated persofs-shat must
testify asto-matters about information known or reasonably available to the organization.

This subsection does not preclude takifig a deposition by any other procedure attherized
i allowed by these rules.
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examination of withresses-may a deponent proceed as permitted they would at the trial
under the provrsmns of K S A 60 243 and amendments thereto. Fhe-officerbefore

i After puttmq the deponent

aﬁd—rﬁ—the—pfeseﬁee—ef the offlcer- must record the testrmony ef—the—wrtﬁess by th
method designated under subsection(b)(3)(A). The testimony must be recorded by the

officer Dersonallv or bv a Derson actlnd in the Dresence and under the direction of the
officer. Fhe ecotded-by-any-other-mean
efdefed—rﬁ—aeeefdaﬁee—wrth—eubseeﬂeﬁ—(b)(—a— If requested by one of the parties, the
testimony shal must be transcribed. The jtaelge court may order the cost of transcription
paid by one or some of, or apportioned among, the parties.

(2) Objections. AH-ebjections-made An objection at the time of the examination—whether

to evidence, to a party’s conduct, to the officer’s qualifications efthe-officertaking-the
depesttion, to the manner of taking # the deposition, to-the-evidence-presenteed;to-the
eenduetofanyparty or to any other aspect of the proeceedings-shat deposition—must be
noted by-the-officertpen on the record, efthe-depesttien: but the examination shat

proceed-with still proceeds; the testimony betrg is taken subject to the-ebjections any
objection. An_objection must be stated concisely in a nonargumentative and

nonsuggestive manner. A person may instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limitation ordered by the court, or to
present a motion under subsection (d)(3).

(3) Participating through written questions. ta-tett Instead of participating in the oral

examination, part-res party may serve written questlons in a sealed envelope on the

party takifg noticing the deposition, who must deliver them ane-the-party-shat-transmit

the-gestions to the officer who-shal-prepetnd-such. The officer must ask the deponent
those questions te-the-witress-and record the answers verbatim.

(d) Motion to terminate or limit examtnation.

(1) Grounds. At any time during the-takirng-ofthe a deposition, ef-motier-ofaparty orof

the deponent or a party may move to terminate or limit it on the ground that it ane-tpor

a-showing-that the-examination is being conducted in bad faith or in steh a manner as
that unreasonably te-arnoy,embarrassoroppress annoys, embarrasses, or oppresses the

deponent or party. The motion may be filed in the court-thejudge-ththe-eistrict where
the action is pending or where the deposition is being taken. If the objecting deponent

or party so demands, the deposition must be suspended for the time necessary to obtain
an order.

(2) Order. The court may order the-officercontteting-the-examinatior-to-cease-forthwith

from-taking that the deposition be terminated or may limit the its scope and manner of
the—takmg—et—the—depeettreﬁ as provrded m subseetreﬁ—(e)—of K S. A 60-226(c), and

amendments thereto. If the terminated

87



N -

o~

11

12
13

14
15
16
17

18
19

20
21
22
23
24
25
26
27
28
29
30
31
32
33

34

35
36

the deposition may be resumed onIy upen—the _y order of the rudge court where the
actron |s pendrng 5

(3) Award of expenses. Fhe—provistons—ef—subsection—(a)—of K.S.A. 60-237(a), and
amendments thereto, apphy applies to the award of expenses trctrreeHnrretationto-the

motion.

(e) Review by the witness; changes:-stgrifig.

(1) Review; statement of changes. Unless waived by the deponent and by the parties, the
deponent shatHhave must be allowed 30 days after being notified by the officer that the
transcript or recording is available in which;

(A) to review the transcript or recording; and;

(B) if there are changes in form or substance, to sign a statement reettg-steh listing
the changes and the reasons gtver-by-the-epenent for making sueh-changes them.

(2) Changes indicated in the officer’s certificate. The officer shatHneicate must note in the
certificate prescribed by subsection (f)(1) whether the deposition was reviewed and, if

so, shatrappend must attach any changes mageby the deponent makes during the 30-day
period aHewed.

(f) Certification and delivery; exhibits; copies of the transcript or recording; erfiting-by

offteer;-notice of delivery or filing; eeptes;-exhibits; retention of original.

(1) Certification and delivery. The officer shalt must certify in writing that the witness was
duly sworn by-the-offieer and that the deposition tsa-truerecore-ofthe-testimony given
by-the-witness accurately records the witness’s testimony. Fhis The certificate shalbe
t-witthg-ane must accompany the record of the deposition. Unless the court orders
otherwise erderet-by-the-eotirt, the officer shat-seetrety must seal the deposition in an
envelope or package trdorseehwith bearing the title of the action and marked “gepesttiort
ofthere-insertname-of-withess)and-shal "Deposition of [witness’s name]" and must
promptly detiverthe-teposition send it to the party-taking-the-depositien attorney who

arranged for the transcript or recording. The attorney must—whe—shalt store the
depesttion it under conditions that erI protectfhedepos—rﬂon |t agarnst Ioss destructron
tampenng or deterroratron S : i

(2) Documents and tangible things.

(A) Originals and coores Documents and tangrbl thrngs produced for inspection
during theexamina i et e a deposition
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3)(4)

(B)

must, on a party’s request, be marked for identification and annexeet attached to the
deposition, Any party may inspect and copv them But |f the person who produced
them wants to keep the orrqrnals 3 y 3 :

i the person

may:

A) (i) offer copies to be marked fortdentification—ane-annexed, attached to the
deposition, and te-serve then used as originals — after giving;tfFtheperson-affords

to all parties an a fair opportunity to verify the copies by eempartsor comparing
them with the originals;; or

art give all parties a falr opportunrty to mspect and copy them— the orrqrnals after

they are marked — in which event the matertats originals may then be used tr-the
same-manner as if anrexed attached to and-retarned-with the deposition.

Order regarding the originals. Any party may move for an order that the erigtrat
be-annexed originals be attached to the deposition pending final disposition of the
case.

Copies of the transcript or recording. Unless otherwise stipulated or ordered by the

court eragreed-by-the-parties, the officer shalt must retain the stenographic notes of any
a deposition taken stenographically or a copy of the recording of arny a deposition taken

by another method. Ypenpayment-of When paid reasonable charges therefore, the
officer shalt must furnish a copy of the transcript or ether recording efthe-gepositiort to
any party or te the deponent.

Notice of delivery or filing. The court may order the officer to file the deposition

promptly with the court. The officer must serve notice of the sending or filing of the

deposition on all parties.

(5) Retention of original. Except when filed with the court, the original of a deposition shat
must be retained by the party to whom it is dgetivered sent and made available for
appropriate use by any party.

(g) Farlure to attend deposrtro ortoserveasubpoena expenses persons attendrno 613—I~f

anoﬂaeﬁpaﬁyA partv Who expectlnd a deposmon to be taken attends in person or by an attorney

may recover reasonable expenses rﬁeurred—bythat—partyaﬁdattofﬁewﬁso M attendrng, mcludrng
reasonable-attorney attorney’s fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or
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(h) Persons te-bepresent attending deposition. Unless otherwise stipulated or ordered by the

juege court, er-stipttated-by-cotnsel; no person shal-bepresentwhite may attend a deposition ts
betng-taken except:

(1) the officer before whom tt the deposition is being taken;
(2) the reporter, stenographer, or person recording the deposition;

(3) the parties to the actions;

(4) the parties’ attorneys and the attorneys’ thetrrespective-cotunseland paralegals or legal

assistants ef-steh-eotnset; and
(5) the deponent.
COMMENT

The language of K.S.A. 60-230 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

In new subsection (b)(6), which was formerly (b)(5), “other entity” is added to the list
of organizations that may be named as deponent. The purpose is to ensure that the
deposition process can be used to reach information known or reasonably available to an
organization no matter what abstract fictive concept is used to describe the organization.
Nothing is gained by wrangling over the place to fit into current rule language such entities
as limited liability companies, limited partnerships, business trusts, more exotic common-law
creations, or forms developed in other countries.

Although there are some differences, K.S.A. 60-230 is similar to Federal Rule 30. The
provision in subsection (c) that the court may order the cost of transcription to be paid by
one or some of, or apportioned among, the parties has no counterpart in the federal rule. It
was suggested by the federal Advisory Committee in 1955, but was not adopted. The
Kansas Judicial Council Advisory Committee deliberately chose to include the provision in
the Kansas Code. There are no counterparts in the Kansas Code of Federal Rule 30(d)(1)
and (2), which state a time limit for depositions and provide for imposing sanctions on any
person who “impedes, delays, or frustrates the fair examination of the deponent.” There is
no counterpart in the federal rules of K.S.A. 60-230(h) regarding the persons who may attend
a deposition.
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1 60-231. Depositions #peft by written questions.

2 (a) Serving-auestions:notice When a deposition may be taken.
3 (1) Without leave. A party may, by written questions, depose take-the-testimeny-of any
4 person, including a party, by-tepesttien-tpor-writtenguestions without leave of court
5 except as provided in paragraph—(2) subsection (a)(2). The deponent’s attendance of
6 withesses may be compelled by thetse-of subpoena asprevidees under K.S.A. 60-245,
7 and amendments thereto.
8 (2) With leave. A party must obtain leave of court, which-shatbe-granted and the court must
9 grant leave to the extent consistent with the-prinetples—stateein-stbsection{b)(2)of
10 K.S.A. 60-226(b)(2), and amendments thereto;ifthe-persor-te-beexaminedtsconfined
11 prisen-or--witheutthe-written-stiptation-of theparties:
12 (A) if the parties have not stipulated to the deposition and:
13 (i) the deponent Fhepersor-to-be-examinred has already been deposed in the case;
14 or
15 (ii) B)—=a the party seeks to take & the deposition ef-anonparty before the time
16 specified in stbsection{b)of K.S.A. 60-216(b), and amendments thereto; or
17 (B) if the deponent is confined in prison.
18 (3) Service; required notice. A party destringtotakeatdeposttientpen who wants to depose
19 a person by written questions shal must serve them tpett on every other party, with a
20 notice stating, if known, A} the deponent’s name and address. efthe-persern-wheis-to
21 answer-them,tfknewn—and—f If the name is aetknrewnr unknown, the notice must
22 provide a general description sufficient to identify the person or the particular class or
23 group to which the person belongs. art—=B} The notice must also state the name or
24 descriptive title and the address of the officer before whom the deposition ts-te will be
25 taken.
26 (4) Questions directed to an organization. A deposttion-tporwritten-guestionsmay-be
27 taken—ef—a public or private corporation, of a partnership, an association, of a
28 governmental agency, or other entity may be deposed by written guestions in accordance
29 with the-provistons-ofstubsection{b)of K.S.A. 60-230(b)(6), and amendments thereto.
30 (5) Questions from other parties. (4)-Whthit Any questions to the deponent from other
31 parties must be served on all parties as follows: cross-questions, within 14 days after
32 being served with the notice and witter direct questions; are-servedaparty-may-serve
33 eross-ttestions-tpon-at-otherparties—Whthin redirect questions, within 14 days after
34 belng served W|th Cross- questlonsl ra—partyfﬁay%efvefe&rreet—ques&eﬁs—upeﬁarl—eﬂaef
35 a A&y -Serve and
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recross-questions, within 14 days after being served with redirect questions tpen-aH

otherparties. The court may, for good cause, shown extend ertarge or shorten these
times the-time.

(b) Officerto-take-response
party who notlcedthe deposition mustdellver A€op Rotice e Serve
ehaH—be—de{wefed-bﬁhﬁaarty-t&klﬁg-the-depeeﬁreﬁsto the offlcerdeﬁgnafed-rn-t-heﬁeﬂee- cogy
of all the questions served and of the notice. The officer must promptly whe-shaH proceed premptly;
in the manner provided by-stbsections<{e)y,(e)and-(FH-of in K.S.A. 60-230(c), (e), and (f), and

amendments thereto, to:

(1) take the deponent’s testimony efthe-witress in response to the questions;
(2) te prepare; and certify ant-ettherdetiveror-file-ormait the deposition;; and

(3) send it to the party, attaching thereto-the a copy of the questions and of the notice-ant

(c) Notice of completion or filing.

(1) Completion. The party who noticed the deposition must notify all other parties when it
is completed.

(2) Filing. A party who files the deposition must promptly notify all other parties of the
filing.

COMMENT

The language of K.S.A. 60-231 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

There is no Kansas counterpart to Federal Rule 31(a)(2)(A)(ii), limiting the number of
depositions that can be taken. Subsection (a)(5) provides slightly longer times for
developing redirect and recross questions than is provided in Rule 31.

In subsection (a)(4), “other entity” is added to the list of organizations that may be
deposed by written questions. See the Comment to K.S.A. 60-230.

The Committee determined that Federal Rule 31(c) should be incorporated into the
Kansas Code as new subsection (c). The party who noticed a deposition on written questions
must notify all other parties when the deposition is completed, so that they may make use
of the deposition. A deposition is completed when itis recorded and the deponent has either
waived or exercised the right of review under K.S.A. 60-230(e)(1). A party filing a
deposition must also notify all other parties of the filing.
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60-232. "Yse-ef Using depositions in court proceedings.

(a) Yse-ofdeposttion Using depositions.

(1) In general. At the a hearing or trial erupon-thehearing-of-a-motion-or-anintertocutory
pfeeeedfﬁg aﬁy aII or part efaH of a dep03|t|0n—se—faﬁas—adﬁﬁtssrb+e1mde1=ﬂ=re+utes—ef

may be used

V16

agalnst any a party on these condltlons

(A) who the party was present or represented at the taking of the deposition or whe

had reasonable notice of it; thereoftracecordance-with-any-of-the-foHewing
provistons:

(B) itis used to the extent it would be admissible under the rules of evidence if the
deponent were present and testifying; and

(C)  the use is allowed by subsection (a)(2)-(8).

(2) Impeachment and other uses. Any party may use a deposition to contradict or impeach
the testimony given by the deponent as a witness, or for anv other purpose aIIowed bv
the ruIes of eV|dence y y

(3) Deposition of party, agent, or designee. An adverse party may use for any purpose the
2)yThe deposition of a party or ef-any-one anyone who, when deposed, at-the-time-of

taking-the-depesttton was an the party's officer, director, managing agent, or apetsor
deelgﬁated de5|gnee under KSA 60 230(b)(6) or 60 231(a)(4) and amendments

(4) Unavailable witness. A party may use for any purpose the {3)—Fhe deposition of a

witness, whether or not a party, may-be-tset-by-anyparty-foranyptrpese if the court
finds that:

(A)  Fhe that the witness is dead;

(B)  that the witness is at-agreater-eistance more than 100 miles from the place of
hearing or trial erhearing; or is ett-ofthe outside this state efansas, unless it
appears that the witness’ absence of-the—withess was procured by the party
offering the deposition;

(C) that the witness ts—trabte—te cannot attend or testify because of age, illness,
infirmity, or imprisonment;

(D) that the party offering the deposition kasbeenrtrable-te could not procure the
witness’ attendance efthe-withess by subpoena; or
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(E) upoenapphcation on motion and notice, stieh that exceptional circumstances exist
asto make it desirable; — in the interest of justice and with due regard to the

importance of live presentingthe testimony efwitnesses-oratty in open court; —
to altew permit the deposition to be used.

(5) Limitations on use. A deposition taken without leave of court pursuant to a notice under

stbsection—(a)} (2 B)-or{a} 2} C)i)of K.S.A. 60-230(a)(2)(A)(ii), and amendments
thereto, shatt must not be used agarnst a party who demonstrates shows that when served

with the notice, a €
it could not, despite diligent efforts obtain an attorney to represent s-ueh—party it at the

taking-of the deposition.

4)(6) Using part of a deposition. If a party offers in evidence only part of a deposition-s

offered—in—evidenceby—a—party, an adverse party may require the party offeror to
introduce afy other partwhich-otght parts that in fairness te should be considered with

the part introduced, and any party may itself introduce any other parts.

(7) Substituting a party. Stbstitutier-efparttesparsaantto Substituting a party under K.S.A.
60-225, and amendments thereto, does not affect the right to use eepostttens a deposition

previously taken:.

(8) Deposition taken in an earlier action. A deposition lawfully taken and, if required, filed

when-an-actton-hasbeenbrought in any federal- or state-court estirtofthe-United-States

or-of-any-state-ant-another action may be used in a later action involving the same
subject matter ﬁaﬁefward-brought between the same partres or therr representatrves or

successors in interest, at-de
the—tatter to the same extent as if oﬁgmaﬂy taken thefefor in the Iater action. A
deposition previously taken may also be used as allowed by the rules of evidence.

(b) Objections to admissibility. Subject to theprovistonsefsubsection{b)of K.S.A. 60-228(b),
and amendments thereto, and subsection e}(d)(3), an objection may be made at the a hearing or trial

onhearrng—to—reeerwng—n%ewdenee to the admrssron of any deposition testimony efr-partthereof-for

e that would be inadmissible if the

wrtness were then present and testrfyrng

(©) Form of presentatron Exeept—as—oﬂaefmsadrreeted—by Unless the court orders otherwrse

atso must provide the—eobrrt

and—eﬁpesrng—parﬂes—wrth a transcrrpt of the entrre deposrtron from which the offered portions

offered were taken, but may provide the court with the testimony in nontranscript form as well. On

regtestof any party-thacase-tried-before-ajtry party’s request, deposition testimony offered in a
jury trial for any purpose other than for impeachment ptrposes—shal must be presented in

nenstenegraphte nontranscript form, if available, unless the court for good cause orders otherwise.
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(e d) Effectoferrorsantrregularitiesindepositions Waiver of objections.

(1) Aste To the notice. AHerrers-ane-rregttarities An objection to an error or irreqularity

in the a deposition notice fortakinga-deposition-are is waived unless writter-objection
s promptly served in writing tpoft on the party giving the notice.

(2) As-todisguatification-ef-officer To the officer’s qualification. ©bjection-to-takinga
teposttionbecatse-of An objection based on disqualification of the officer before whom

tt a deposition is to be taken is waived tfitess if not made:

(A
(B)

before the taking-ofthe deposition begins; or

as-soon-thereafter-as-the promptly after the basis for disqualification becomes
known or, with reasonable diligence, could be—tiscoveret—with—reasonable

ditgence have been known.

(3) Aste To the taking of the deposition.

(A)

(B)

(©)

Objection to competence, relevance, or materiality. ©bjeetions An objection to

the-competency-of-a-witness a deponent’s competence — or to the eompetency
competence, retevancy relevance, or materiality of testimony — are is not

waived by a failure to make them the objection before or during the taking-ofthe

deposition, unless the ground efthe-ebjectiorisone-which for it might have been
obviated-orremoved-if-presented corrected at that time.

Objection to an error or irreqularity. Errors-anerregularities-oceurring-atthe

An objection to an error or irreqularity at an oral examination is waived if:

(i) it relates to tr the manner of taking the deposition, it the form of the
festions a question or answers answer, th the oath or affirmation, ertr-the

a party’s conduct ef—part-res aﬁd—errefs-ef—aﬁy—krnd—whfeh or other matters
thatmlght v o -- SFETRE ate

uﬁtess—seaseﬁab%ebjeeﬂeﬁ—thefete have been corrected at that tlme and

(ii) it is not timely made atthe-taking-of during the deposition.

Objection to a written question. ©bjections An objection to the form of a written
gestions-stbmitted guestion under K.S.A. 60-231, and amendments thereto, are

Is waived ttess if not served in writing tpef on the party propetneing-them
submitting the question within the time alowed for serving the-sueeceeeingeross

or-other responsive questions or, if the question is a recross-question, afe within
five 7 days after service-of thetastatestionsattherized being served with it.
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4) As—te—eemp’retreﬁ To comgletlng and feturn—ef eturnlng th deposmon EI‘I‘ﬁfS—aﬁd

ob|ect|0n to how the offlcer transcribed the testlmonv — or prepared, signed, certlfled

sealed, indorsed endorsed transmitted sent frled—dehvefed or otherwise dealt W|th the

deposition — by-the s
are is waived unless a motion to suppress Hde—depesr&eﬁ—enseme—part—thereef is made

with—reasonablepromptress promptly after steh—defeet—s; the error or irreqularity
becomes known or, with ¢tie reasonable diligence, might could have been;aseertatried

known.
COMMENT

The language of K.S.A. 60-232 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Former subsection (a) applied “[a]t the trial or upon the hearing of a motion or an
interlocutory proceeding.” The amended section describes the same events as “a hearing or
trial.”

Former subsection (a)(1) provided that depositions could be used for impeachment
purposes. Because K.S.A. 60-460 allows deposition testimony to be used in many
circumstances as substantive evidence, the former language was too narrow. New
subsection (a)(2) allows the use of a deposition for impeachment “or for any other purpose
allowed by the rules of evidence.” New subsection (a)(8) makes clear that depositions taken
in an earlier action can also be used “as allowed by the rules of evidence.”

There is no counterpart in the Kansas code of Federal Rule 32(a)(5)(A), regarding
depositions taken on short notice.

The federal counterpart to former subsection (d) was deleted in 1972. The Advisory
Committee Note to that amendment states: “The concept of ‘making a person one’s own
witness’ appears to have had significance principally in two respects: impeachment and
waiver of incompetency. Neither retains any vitality under the Rules of Evidence.” Under
the Kansas Rules of Evidence, impeaching one’s own witness is allowed under K.S.A. 60-
420, and there is no Dead Man’s statute that might require consideration of waiver arising
from calling incompetent party-witnesses. Former subsection (d) is deleted because it is
unnecessary in light of the Kansas Rules of Evidence.

The time set in the former statute at 5 days has been revised to 7 days. See the Comment
to K.S.A. 60-206.
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60-233. Interrogatories to parties.

(a) In general.
1) Avallablllty pfeeedtrres—feﬁuse mg Aﬁy A party may serve trpeﬁ—any—eﬂaefpmty

errogatorie i LaVe v may—be—serve ? on the plalntlff after
commencement ofthe actlon and tpoen on on any other party with or after service of process

ttpen on that party.

(2) Scope. An interrogatory may relate to any matter that may be inquired into under K.S.A.
60-226(b), and amendments thereto. An interrogatory is not objectionable merely
because it asks for an opinion or contention that relates to fact or the application of law
to fact, but the court may order that the interrogatory need not be answered until
designated discovery is complete, or until a pretrial conference or some other time.

(b) Answers and objections.

(1) Responding party. The interrogatories must be answered:

(A) by the party to whom they are directed; or

(B) if that party is a public or private corporation, a partnership, an association, a
governmental agency, or other entity, by any officer or agent, who must furnish
the information available to the party.
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(2) Time to respond. The responding party must serve its answers and any objections within
30 days after being served with the interrogatories, except that a defendant may serve
answers or objections within 45 days after being served with process. A shorter or longer
time may be stipulated to under K.S.A. 60-229, and amendments thereto, or be ordered

by the court.

(3) Answering each interrogatory. Each interrogatory must, to the extent it is not objected
to, be answered separately and fully in writing under oath.

(4) Objections. The grounds for objecting to an interrogatory must be stated with specificity.
Any ground not stated in a timely objection is waived unless the court, for good cause,
excuses the failure.

(5) Signature. The person who makes the answers must sign them, and the attorney who
objects must sign any objections.

(d) Option to produce business records. Where If the answer to an interrogatory may be derivett
etr-ascertatnedfromthe determined by examining, auditing, compiling, abstracting, or summarizing

party busmess records; (lncludmg electronlcally stored mformatlon) ef—the—pm%y—upenwheﬁe

and if the burden of deriving or
ascertalnlng the answer s WI|| be substantlally the same for the elther partyl serving—the

wmehtheﬁﬁsmfeﬁwaybeﬂsceﬁamed- the respondlnq Dartv may answer bv

(1) specifying the records that must be reviewed, in sufficient detail to enable the
interrogating party to locate and identify them as readily as the responding party could:;
and

(2) giving the interrogating party a reasonable opportunity to examine and audit the records
and to make copies, compilations, abstracts, or summaries.
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COMMENT

The language of K.S.A. 60-233 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-233 generally follows Federal Rule 33, but there are some minor differences.
Federal Rule 33(a) states a limit for the number of interrogatories, but provides for leave to
serve additional interrogatories to the extent consistent with Rule 26(b). Supreme Court
Rule 135 governs these issues in Kansas. There is also a minor difference in the time to
respond to interrogatories as Federal Rule 33 provides for 30 days, but the Kansas Code
allows a defendant 45 days after being served with process.

In new subsection (b)(1)(B), “other entity” is added to the list of organizations that must
respond to interrogatories. See the Comment to K.S.A. 60-230.

Former subsection(b)(5) was a redundant reminder of K.S.A. 60-237(a) procedure and
is omitted as no longer useful.

Former subsection (c) stated that an interrogatory “is not necessarily objectionable
merely because an answer * * * involves an opinion or contention * * *” “[I]s not
necessarily” seemed to imply that the interrogatory might be objectionable merely for this
reason. Thisimplication has been ignored in practice. Opinion and contention interrogatories
are used routinely. Amended subsection (a)(2) embodies the current meaning of K.S.A. 60-
233 by omitting “necessarily.”

60-234. Production-of Producing documents, electronically stored information, and tangible

things, and-entry-tpon or entering onto land, for inspection and other purposes.

(a) Seope In general. Ary A party may serve on any other party a request within the scope of

K.S.A. 60-226(b), and amendments thereto:

(1) to produce and permit the requesting party makingtheregtest; or someone-actingon-the
party'sbehalf; its representative to inspect, copy, test, or sample the following items in

the responding party’s possession, custody, or control:

(A) any designated documents or electronically stored information ¢ — including
writings, drawings, graphs, charts, photographs, sound recordings, images, and
other data or data compilations — stored in any medium from which information
can be obtained;transtated; either directly or, if necessary, after translation by the
respendent responding party into a reasonably usable formy);; or

(B) tomspeet—eepy—testors&m'phanydeﬂgnatedtanglblethlngsefwhfeheeﬂstﬁufe
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paﬁrupwwhem—the—requesﬂs—sewed or

2

3 (2) to permit entry t#per onto designated land or other property ththe-possessten possessed

4 or eontrotof controlled by the responding party, so that the requesting party may inspect,

5 measure, survey, photoqraph test or sample trpeﬁwhem—ﬂae—requeshs—served—feeﬂae

6 PDOSE ASPEeCtHO antGTneas 5 1 10 R ;““-

7 property or any designated object or operatlon on it 't thefeﬁﬁ—wrt-hfﬁ—the—seepe—ef

8 stbsection{b)jofHKSA60-226-andamendments-thereto.

9 (b) Procedure. The request;-withotitteave-ef-eotrt; may be served tpen on the plaintiff after
10 commencement of the action and tper on any other party with or after service of process tpon on

11 that party.

12 (1) Contents of the request. The request:

13 (A) . i aatad ithe .
14 aﬁd must descrlbe eaeh—ﬁem—aﬁd—eategefy W|th reasonable partlcularlty- ach
15 item or category of items to be inspected:;

16 (B) Fheregtestshal must specify a reasonable time, place, and manner ef-making
17 for the inspection and for performing the related acts:; and

18 (C) Fheregtest may specify the form or forms in which electronically stored
19 information is to be produced.

20 (2) Responses and objections.

21 (A) Time to respond. The party tpefrt to whom the request is served-shat-serve-a
22 witterrespense directed must respond in writing within 30 days after theservice
23 oftheregtest being served, except that a defendant may serve a response within
24 45 days after service-6f being served with process tpofthatdefendant. Thecottrt
25 may-aHowa A shorter or longer time may be stipulated to under K.S.A. 60-229,
26 and amendments thereto, or be ordered by the court.

27 (B)  Responding to each item. Fhetesponseshat-state; withrespectto For each item
28 or category, the response must either state that inspection and related activities
29 will be permitted as requested trﬁiess—thefequeshs—ebjeeted-te—rﬁehjdfﬁg or state
30 an objection to the t€ i ms(stc)proc i

31 tnformation;stating request mcIuqu the reasons—ferebjeetreﬁ

32 (C) Objections. H An objection tsage to part ofaﬁ—ifemefeafegefy request must
33 specify the part shal—be—spectfied and permit inspection permitted of the
34 rematringparts rest.
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1 (D) Responding to a request for production of electronically stored information.
2 H-The response may state an objection ts-mage to the a requested form or-forms
3 for producing electronically stored information;. If the responding party objects
4 to a requested form — or if no form was specified in the request; — the
5 responding party must state the form or forms the—party it mtends to use. Fhe
6 e S P e é al C a
;
8
9
10 (E)  Producing the documents or electronically stored information. Unless the
11 parttes otherwise stipulated or ordered by agree;6f the court, etherwise-erders
12 these procedures apply to producing documents or electronically stored
13 information:
14 ) (1) A party whe-protucestocumentsforinspection-shalt must produce them
15 documents as they are kept in the usual course of business or shalt must
16 organize and label them to correspond to the categories in the request;
17 ) (ii) # If a request does not specify the a form er—forms for producing
18 electronically stored information, a respending party must produce the
19 taformation it in a form or forms in which it is ordinarily maintained or in a
20 ferm-or-forms-thatare reasonably usable form or forms; and
21 €3)(iii) & A party need not produce the same electronically stored information in
22 more than one form.
23 (c) Personshotparties Nonparties. Apersornotaparty-to-the-action As provided in K.S.A. 60-
24 245 and 60-245a, and amendments thereto, a nonparty may be compelled to produce documents,

25 electronrcally stored mformatron and tanglbl thlngs or to submrt—te permit an inspection-as
26 J. . a o C .

27 COMMENT

28 The language of K.S.A. 60-234 has been amended as part of the general restyling of the
29 Kansas Code to make it more easily understood and to make style and terminology
30 consistent throughout the Code. These changes are intended to be stylistic only.

31 K.S.A. 60-234 generally follows Federal Rule 34 with minor differences regarding the
32 timing of service and time to respond. There is no counterpart in Federal Rule 34 to the
33 reference to electronically stored information in subsection (c) regarding nonparties, but
34 electronically stored information may be obtained by subpoena under Rule 45.

35 The redundant reminder of K.S.A. 60-237(a) procedure in the second paragraph of
36 former subsection (b) is omitted as no longer useful.
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1 60-235. Physical and mental examinatier-ofpersons examinations.

2 (a) Order for an examination.
3 (1) In general. Whenthe The court where the action is pending may order a party whose
4 mental or physical condition; — including the blood group; — efaparty,erofapersen
5 rthe-ctustody-or tnder-thetegal-controt-of-aparty, is in controversy;the-cetrtirwhich
6 the-actiortspendingmay-ordertheparty to submit to a physical or mental examination
7 by a suitably licensed or certified examiner, ot The court has the same authority to order
8 a party to produce for examination the a person tthe-party's who is in its custody or
9 under its legal control.
10 (2) Motion and notice; contents of the order. The order:
11 (A) may be made only on motion for good cause shows and tpof on notice to all
12 parties and the person to be examined; and-te-at-parties-and
13 (B) shal must specify the time, place, manner, conditions, and scope of the
14 examination, anetas well as the person or persons by-whoenritisto-be-made who
15 will perform it;: and
16 (C)  must direct the Fhe moving party shat to advance the expenses which that will
17 necessarily be incurred by the party or person to be examined.
18 (b) Reportofexaminer Examiner’s report.
19 Q) Request bv the nartv or Derson exammed H—requested—by—the—paﬁy—ag&mst—mmem—aﬁ
20 - y-th S eatising The
21 Dartv who moved for the examlnatlon to—be—madeshaH must on request deliver to the
22 party-er-personmakingthereguest requester a copy of adetateewrittert the examiner’s
23 report efthe-examiner, together with like reports of all earlier examinations of the same
24 condition. The request may be made by the party against whom the examination order
25 was issued or by the person examined.
26 (2) Contents. sett'rﬁg—eut—the The examiner's report must be in writing and must set out in
27 detail the examiner’s findings, including restts—ef—ahl—tests—tnade; diagnoses, ant
28 conclusions, and the results of any tests together—with—tike—reports—of—aH—earter
29 examinations-of the-same-condition.
30 £2) (3) Scope. This subsection (b) applies also to an examination examinatierns made by the
31 parties’ agreement of-the—parties, unless the agreement expresshy—provides states
32 otherwise. This subsection does not preclude obtaining an examiner’s ¢iseovery-of-a
33 report ef-an-examiner or the-taking-ofa—tepesition—-of-the deposing an examiner i
34 aceordance-with-the-provistons-of-any under other rte law.
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(c) Reports of other examinations. Any party s—haH—be—emﬂed—upeﬁ request — and is
entitled to receive — from & another party arepott like reports of arw—exammat-ren—pfeweus-}y-ef

H&efeaﬁeﬁm-ade- aII earller or Iater examlnatlons of the same condltlon m—eeﬁfrevefs-y—exeepi—t-hat

aﬁd—the—p-&rty—rs—uﬁaHe—teﬁbt&m—a—repeft—mefeef— But those reports need not be dellvered bv the

party with custody or control of the person examined if the party shows that it could not obtain them.
Reports regtired-to-be provided under this subsection shal must contain the same information as

specified ferreports-tnder in subsection (b)(2).

(d) Erderreguiring-detivery-of Failure to deliver a report. The court on motion may fmake-an

order — on just terms — agatnst that a party regiring-dettvery-of deliver a report of an examination
under subsection (b) or (c)-on-suchtermsas-arejtst. If anexaminerfasorrefuses-tomake-or

tetiver-steh-a the report is not provided, the court may exclude the examiner's testimony t-offered
at the trial.

COMMENT

The language of K.S.A. 60-235 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

Although organized differently, K.S.A. 60-235 is similar to Federal Rule 35. The two
primary differences are that there is no counterpart in the federal rule of subsection
(@)(2)(C)’s provision regarding expenses, and the Kansas Code has no counterpart of the
waiver provision found in Rule 35(b)(4). The federal rule provides that by requesting or
obtaining a copy of the report, or by deposing the examiner, “the party examined waives any
privilege” the party may have. Kansas has declined to adopt this language to avoid the
implication that the reports would be privileged without the waiver provision. The privilege
ordinarily is already waived in Kansas under K.S.A. 60-427.

60-236. Requests for admission.

(a) Reguestforadmisston Availability, scope and procedure.

(1) Availability and scope. A party may serve ttpon on the plaintiff after commencement of
the action and on any other party with or after service of process on that party a written
request forthe-admisston to admit, for purposes of the pending action only, ef the truth
of any matters within the scope of K.S.A. 60-226, and amendments thereto, setforth-tr

theregtestthatretate relating to:
(A) statements-or-optntons—of-fact-or-of facts, the application of law to fact, or

opinions about either; and

(B) inetuding the genuineness of any described documents desertbetH-theregtest.
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(2) Form; copy of a document. Each matter must be separately stated. A request to admit

the genuineness of a document must be accompanled bv a copv of the document unless
it is, or has been, Eopie
been-or-are otherwise furnished or made avallable for |nspect|on and copying.

(_) T|me to respond effect of not resnondlnd ?he—request—vwfhout—teave—of—the-judge—may

fequested-s-haH-beseparatehfset—foﬁ-h- A matter is admltted unless Wlthln 30 days after
being served service etetfte : s
may-aHow, the party to whom the request is d|rected serves trpon onther eguestlng party

reguesting-the-admisstont a written answer or objection addressed to the matter; and
signed by the party or by-stehparty's its attorney, btttrtessthe-cotrt shortensthe time;

except that a defendant shal-netberegtired-te may serve answers or objections before
the-exptrattornof within 45 days after service-of being served with process tpof-the
defendant. A shorter or longer time may be stipulated to under K.S.A. 60-229, and
amendments thereto, or be ordered by the court.

Answer. biection s e—stateek: If a matter is not
admitted, the JFhe answer shaH must speC|f|caIIy deny themattef it or setforth state in
detail the+easons why the answering party cannot truthfully admit or deny the-matter it.
A denial shalt must fairly meet respond to the substance of the regested-admisston;
matter; and when good faith requwes that a party quallfy such—partys an answer or deny
only a part of the a matter, efwhich-ar s et—s
so-mteh-ofitaststrae the answer must speC|fv the part admltted and quallfy or deny the
rematnder rest. An The answering party may rot-gtve-assert lack of knowledge or
information erknoewledge as a reason for fattire failing to admit or deny trtess—steh
only if the party states that sueh—party it has made reasonable inquiry and that the
information krew it knows or can readily ebtatnable-by-steh-party obtain is insufficient
to enable stuehparty it to admit or deny.

(5) Objections. The grounds for objecting to a request must be stated. A party who-constders

that-amatter-ef-which-an-admisstonhasbeenreguested must not object solely on the

qround that the request presents a genume issue for tnal maynot—oerthat—grotﬁd-atone

(6) Motion regarding the sufficiency of an answer or objection. The requesting party who

hasreguested-the-admisstons may move to determine the sufficiency of the-answers an
answer or ebjections objection. Unless the judge-teterminesthat court finds an objection
1s justified, thejudge-shat it must order that an answer be served. Hthejudge-tdetermines

On finding that an answer does not comply with the—regtirements—of-this—rtte this
section, the juege court may order e|ther that the matter is admltted or that an amended

answer be served. The juttge
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of the-reguestbemate-at court may defer its final decision until a pretrial conference or
at a destgnated specified time prior-to before trial. Fheprovistons-ofsubsection{a)-of
K.S.A. 60-237(a)(5), and amendments thereto, appty applies to the an award of expenses
. AR I o

(b) Effect of an admission; withdrawing or amending it. Ary A matter admitted under this rte
section is conclusively established unless the jtelge court, on motion, permits witherawal—or
amendmentof the admission to be withdrawn or amended. Subject to the-provistensef K.S.A. 60-
216(e), and amendments thereto, geverntng-amendment-ef-apretrial-order; the judge court may

permrt Wlthdrawal or amendment when |f it would Dromote the presentatron of the merlts of the

that—wrthelraw&l—ef&meﬁdmeﬁth and |f the court IS not persuaded that |t would prejudrce stieh the

requesting party in maintaining or defending the steh-party's action er-defense on the merits. Any

An admission matle-by-a-party under this rile section ts-ferthe-ptrpose-ofthependingaction-onty
and is not an admission by-steh-party for any other purpose rormay-it and cannot be used against

stieh the party in any other proceeding.

COMMENT

The language of K.S.A. 60-236 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-236 generally follows Federal Rule 36 with minor differences regarding the
timing of service and time to respond.

The final sentence of the first paragraph of former subsection (a) was omitted as a
redundant cross-reference to the discovery moratorium provisions of K.S.A. 60-237(c).

60-237. Failure to allow cooperate in discovery; sanctions.

(a) Motion for an order compelling disclosure or discovery.

(1) In general. Apartytpenteasonable On notice to other parties and all affected persons

%2

affected—thereby, a party may apply move for an order compelling disclosure or
discovery. asfeHows: The motion must include a certification that the movant has in

good faith conferred or attempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain it without court action and must describe
the steps taken by all attorneys or unrepresented parties to resolve the issues in dispute.

Appropriate court. An-apphieatiorn A motion for an order to a party may must be made
to in the court rn—whreh where the action is pendrng—e%on—maﬁefs—ret-&trﬁg—te—a
A motion motron for an order to a depenent—whe—rs—net—a—paﬁy—s—h&H onparty must be made te
thejtdge in the district where the depesitien-is-being discovery is or will be taken.
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(23) Metion Specific motions.

(34)

(45)

(A)  Tocompeldisclosure. If aparty fails to make a disclosure required by stbseetien

byt6)of K.S.A. 60-226(b)(6), and amendments thereto, any other party may
move to compel dlsclosure and for approprlate sanctlons ?he—meﬂen—shaH

(B)  To compel a discovery response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection. This motion
may be made if:

(i) H a deponent fails to answer a question propotnded-orstbmitted asked under
K.S.A. 60-230 or 60-231, and amendments thereto:ot;

(ii)  acorporation or other entity fails to make a designation under sttbseetion-{b)
of-K.S.A. 60-230(b)(6) or stubsection—aj—of K.S.A. 60-231(a)(4), and

amendments thereto-ef;

ii a party fails to answer an interrogatory submitted under K.S.A. 60-233, and
amendments theretos; or tf

(iv)  a partyrtrresponseto-areguestfortnspection-submittec-under K-5-A66-
234—ent—amendments—thereto fails to respond that inspection will be
permitted — or fails to permit inspection — as requested under K.S.A. 60-

234 and amendments thereto eﬁfaﬂs-to-pmﬂ—mepeeﬂeﬁ-as-reqtreﬁed—t-he

(C) Related to a deposition. When taking & an oral deposition efreral-examination,

the propenent-ef—the party asking a question may complete or adjourn the
examination before apphying moving for an order.

Evasive or incomplete disclosure, answer, or response. For purposes of this stbetvisten
subsection, an evasive or incomplete disclosure, answer, or response tste must be treated
as a failure to disclose, answer, or respond.

Expenses-and-sanctions Payment of expenses; protective orders.
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(A)

(€B)

=19

If the motion is granted (or disclosure or discovery is provided after filing). If
the motlon is qranted the court must and |fthe dlsclosure orrequestedﬁﬁeevery

es-of occurs before
the motion is granted the court may, after afferding glvmg an opportunity to be
heard, may require the party or deponent whose conduct necessitated the motion,
of the party or attorney advising stieh that conduct, or both efthem to pay te the
moving-party-the movant’s reasonable expenses incurred in making the motion,

including atterney attorney’s fees. Expenses—shatnot-be-awardedtnderthis
sttbparagraph But the court must not order this payment if:

(i) thecotrtfindsthatthe-motionwas the movant filed withettthe-mevant'sfirst
making—a the motion before attempting in good faith effert to obtain the
disclosure or discovery without court action;-or-thatthe;

(ii) the opposing party's nondisclosure, response, or objection was substantially
justified; ;or

(iii) that other circumstances make an award of expenses unjust.

If the motion is denied. If the motion is denied, the court may enter issue any

protective order authorized under stbseetton—e)j-of K.S.A. 60-226(c), and
amendments thereto, and shalt must, after afferding giving an opportunity to be
heard, require the mevingparty movant, ef the attorney filing the motion, or both
ofthem to pay te the party or deponent who opposed the motion the its
reasonable expenses incurred in opposing the motion, including atterrey
attorney’s fees.;tifttess But the court firds-thatthe-making-ef must not order this
payment if the motion was substantially justified or that other circumstances
make an award of expenses unjust.

If the motion is granted in part and denied in part. If the motion is granted in
part and denied in part, the court may enter issue any protective order authorized
under stubseetien{e)ofK.S.A. 60-226(c), and amendments thereto, and; may,
after affording giving an opportunity to be heard, apportion the reasonable

expenses thetrrecHnretation-to for the motion ameng-the-parties-ant-personstn
ajtstmanner.
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(b) Failure to comply with a court order.

(1) Sanctions by-juege in the district where the deposition is taken. If the court in the
district where the discovery is taken orders a deponent fatts to be sworn or to answer a
question and the deponent fails to obey afterbetng-tirectetto-tdo-so-by thejudge-inthe
districtwhich-the-deposttionisbeing-taken, the failure may be eenstdered-a treated as

contempt of that court.

(2) Sanctions by-eetrt in the district where the which action is pending.

(A) For not obeying a discovery order. If a party or ast a party’s officer, director, or

managing agent ef-a-party — or a person witness designated under stibsectton-(b)
of K.S.A. 60-230(b)(6) or stbseetion{a)ef-SA: 60-231(a)(4), and amendments

thereto — to-testify-on-behatf-ofaparty fails to obey an order to provide or permit
discovery, including an order magte under subetvisters subsection (a) efthissection

or under K.S.A. 60-235, and amendments thereto, the jutge-befoere-whom court
where the action is pending may make-steh issue further just orders, trregare-to-the

fatttre-as-arejustandamong-others They may include the following:

(Al) Amnorder directing that the matters regareing-which embraced in the order
wastrate or any other designated facts shaH be taken te-be as established for
the purposes of the action, as the prevailing party claims tr-aceordance-with

the-ctaim-of the-party-obtaining the-order;
(Bii) Anerderrefusingtoatow prohibiting the disobedient party te-stppott-or

eppese from supporting or opposing designated claims or defenses, or

prohibtting-steh-disobedientparty from introducing designated matters in

evidence;

(€ 1ii) An-order striking ett pleadings erpartsthereofof in whole or in part;

(iv) staying further proceedings until the order is obeyed;6f ;
(v) dismissing the action or proceeding ef-any in whole or in part; thereof,of
(vi) rendering a default judgment by-defattt against the disobedient party; or

(B vii)

ar he-foregoingordersorinadditionthereto,an-order treating

asa contempt of court the failure to obey any efdefs order except an order to
submit to a physical or mental examination:,

(EB) For not producing a person for examination. Where If a party has-fatted fails to

comply with an order under stbseetien(a)of K.S.A. 60-235(a), and amendments

thereto, requiring stehparty it to produce another person for examination, the court
may issue any of the stteh orders as-are listed in paragraphs(A)(B)ane(C)ofthis

108




1 stbsectton subdivision (2)(A)(i)-(vi), unless the disobedient party faiting-te-compty
2 shows that steh-partytstable—te it cannot produce steh the other person for
3 examination.
4 (C) Payment of expenses. trteu—of-anyoftheforegoingoreders Instead of or in
5 addition therete to the orders above, the juege-shalreetire court must order the
6 disobedient party, fattingto-ebeythe-erderor the attorney advising steh that party,
7 or both to pay the reasonable expenses, including atterrey attorney’s fees, caused
8 by the failure, unless the judge-finds-thatthe failure was substantially justified or
9 that other circumstances make an award of expenses unjust.
10 (c) Failure to disclose;—false-er-misteadingtisctosure;—refusal, to supplement an earlier
11 response, or to admit.
12 (1) Eailure to disclose or supplement. A If a party thatwithottsubstantiahjustification fails
13 to etsetose provide information or identify a witness as required by stbseetton-{b)(6)-or
14 te)yttof K.S.A. 60-226(b)(6) or 60-226(e), and amendments thereto, shaH-neturtess
15 steh-fatture-is-harmless;be-permitted the party is not allowed to use that information or
16 witness to supply evidence on a motion, at a hearing, or at a trial, unless the failure was
17 substantially justified or is harmless asevidence-attralatahearing,oronamotionany
18 witness-orthformationnetso-diselosed. In addition to or #tett instead of this sanction,
19 the court, on motion and after afferding giving an opportunity to be heard;-may-tmpese
20 other-appropriate-sanctions—thadditionto :
21 (A) may order regtiriig payment of the reasonable expenses, including attorney
22 ttorney fees caused bythe fallure—mesesaﬂeﬂeﬂs—mawﬁehﬂeﬁﬁyef—theaeﬂeﬁs
23 atith ;
24
25 (B) may inform trferming the jury of the party’s failure-to-make-the-disetostte: ; and
26 (C) may impose other appropriate sanctions, including any of the orders listed in
27 subsection (b)(2)(A)(i)-(vi).
28 (2) Eailure to admit. If a party fails to admit the-genttreness-ofany-doctuments-orthetruth
29 of-any-matter;-as what is requested under K.S.A. 60-236, and amendments thereto, and
30 if the requesting party regtestingthe-admissions-thereafter later proves the-gentineness
31 of the document to be genuine or the truth-ofthe matter true, steh the requesting party
32 may apphy-to-thejudge-for-an-orderreguiring move that the ether party who failed to
33 admit to pay steh—party the reasonable expenses—ietrred—r—making—steh—proof,
34 including reasenable attorney's fees, incurred in making that proof. The juege-shatmake
35 the court must so order unless; thejtdge-findsthat
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(A) the request was held objectionable under to-sttbseetion{a)of K.S.A. 60-236(a), and
amendments thereto; ef

(B) the admission sought was of no substantial importance;of ;

(C) the party failing to admit had a reasonable ground to believe that ke it might prevail
on the matter;; or

(D) there was other good reason for the failure to admit.

(d) Party’s Fatture—ofparty failure to attend at its own deposition, ef serve answers to
interrogatories, or respond to a request for inspection.

1) In general.

(A) Motion; grounds for sanctions. The court where the action is pending may, on

motion, order sanctions if:

(i) # aparty or ar a party’s officer, director, or managing agent efaparty — or

(2 1ii)

a person designated under stbseetton—(b)—oef K.S.A. 60-230(b)(6) or
sttbsection(a)ofH-S5A: 60-231(a)(4), and amendments thereto — to-testify

onbehalf-of-aparty fails (Hto-appearbefore-the-officerwho-is-totake-his
teposttion, after being served with & proper notice, to appear for that person’s

deposition; or
to-serve-answers-or-objectionsto a party, after being properly served with

mterrogatorres submﬁted under K. S A 60 233, and amendments thereto

te or a request for |nspect|0n subn‘rrtted under KSA 60-234, and
amendments thereto aﬁenpre*per—serviee—ef—ﬂae—request—the—eeuﬂ—m—whfeh

ItS aANSWErS, oblectlons or written response.

(B) Certification. Ary A motion spectfying-afattre-underclause{(2)or(3)of this

subsecttor-shal for sanctions for failing to answer or respond must include a
certification that the movant has in good faith conferred or attempted to confer with
the party failing to answer-or+espone act in an effort to obtain steh the answer or
response without court action and must describe the steps taken by all attorneys or

unrepresented partles to resolve the |ssues in dlspute +n—|-reu—e=f—any—erder—e|hm
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(2) Unacceptable excuse for failing to act. Fhe A failure t6-act described in subdivision

(1)(A) this-stbsectionmay is not be excused on the ground that the discovery sought s
was objectionable, unless the party failing to act has a pending motion for a protective

order asprovidedby-subsection(e)oef under K.S.A. 60-226(c), and amendments thereto.

(3) Types of sanctions. Sanctions may include any of the orders listed in subsection
(b)(2)(A)(i)-(vi). Instead of or in addition to these sanctions, the court must require the
party failing to act, the attorney advising that party, or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the failure was
substantially justified or other circumstances make an award of expenses unjust.

(e) Eailure to provide electronically Etectronteatty stored information. Absent exceptional
circumstances, a court may not impose sanctions under this article on a party for failing to
provide electronically stored information lost as a result of the routine, good-faith operation of
an electronic information system.

COMMENT

The language of K.S.A. 60-237 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

K.S.A. 60-237 generally follows Federal Rule 37, but differs in three respects. First, the
language in subsection (a) borrows from local federal district court rule 37.2 and requires
that the motion describe the steps taken to resolve the issues in dispute. Second, unlike Rule
37(a), sanctions are not mandatory under subsection (a) if the requested material is provided
before the court rules on the motion. Finally, there is no counterpart in the Kansas Code of
Federal Rule 37(f) regarding sanctions for failing to participate in framing a discovery plan.

The language of revised subsection (a)(2) has been amended to conform to the federal
rule. A motion to compel discovery regarding a party’s deposition must now be filed in the
court where the action is pending. The amendment eliminates the prior option to file the
motion where the deposition is to be taken. The Committee determined it was appropriate
to adopt this 1993 amendment to Federal Rule 37.

Like Rule 37(a)(1), K.S.A. 60-237(a)(1) requires a certification that the movant has in
good faith attempted to resolve the dispute prior to filing a motion for an order to compel
discovery. Kansas intentionally added a unique requirement, borrowed from a local district
rule, that the certification also describe the steps taken to resolve the issues in dispute. The
additional requirement to describe the steps has been added to subsection (d)(1)(B) for
consistency.
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60-238. Jury-triat-of right Right to a jury trial; demand.

() Right preserved. The right of trial by jury as declared by section 5 of the bill of rights in the
Kansas constitution;—antt — or as given provided by a state statute — ofthe—state—shat-be is
preserved to the parties inviolate.

(b) Demand. Anry-party-may-temaned-atriat-byjtry-of On any issue triable of right by a jury, a

party may demand a jury trial by:

(1) Servingtpon serving the other parties with a written demand thereferta-writing —

which may be included in a pleading — at-any-time-after-the-commencement-of-the
actten-androt no later than 46 14 days after the serviee-ofthe last pleading directed to

stteh the issue is served; and

(2) filing the demand as—requ#ed—by in accordance Wlth K S A 60 205, and amendments
thereto. 3 he-party-

(c) Same-speetficatior-of Specifying issues. In the its demand, a party may specify the issues

which-the-party that it wishes so to have tried by a jury; otherwise, the-party-shat-be-deemed it is
considered to have demanded triatby a jury trial for on all the issues so triable. If the party has

demanded a jury trial byjtry-for on only some efthe issues, any other party may — within 16 14
days after service-of being served with the demand or stehtesser within a shorter time &s ordered

by the court may-order; — may serve a demand for a jury trial byjtry-ef on any other or all ef-the
factual issues effact-inthe-action triable by jury.

(d) Waiver; withdrawal. Fhe d i ;
seeﬂﬁﬁ—eeﬁstﬁufes—arw&wefwhe—paﬁy—ef—mﬁ—byjury—bﬂt A Dartv waives a jury trlal unless its
demand is properly served and filed, but the court may set aside a waiver of a jury trial may-be-set
astdeby-thejtedge in the interest of justice or when the waiver inadvertently results withottsertots

neghgence-of-theparty. A proper demand for-triatby-jtry-mate-as-herein-provided may not be
withdrawn withottthe-consent-of only if the parties consent.

COMMENT
The language of K.S.A. 60-238 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

There is no counterpart in the federal rule of the language in subsection (d) that allows
the court to set aside waiver of a jury trial.

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.
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60-239. Trial by jury or by the court.

(a) Byjury When a demand is made. When a jury trial byjtity has been demanded asprevided
1 under K.S.A. 60-238, and amendments thereto, the action shalt must be designated tpef on the

docket as a jury action. The trial of on all issues so demanded shalt must be by jury; unless:

(1) the partres or therr attorneys ef—reeord—bywrrfteﬁ frle a strpulatron toa non|urv trial fHed
gHtt or so stipulate

on the recordi reoﬁsent—to—tﬁat—by—the-eouﬂ—erttrﬁg—wrthout—a—fury or

(2) the court, on t#per motion or of on its own tatttative, finds that on some or all of those

issues there is & no right of to a jury trial byjtury-ef-seme-oral-ofthosetsstestdoesnot

exist under the constitution or statutes.

(b) By-the—eourt When no demand is made. Issues on which a jury trial is not properly
demanded fo%&r&l—as—prevrded—rn—ﬁ#ﬁ@-ﬂ%—shﬂ are to to be trled by the court—but—

have—beeﬁﬁadeof—ﬁght— But the court wﬁs—drsereﬁoﬁ may on motron order ajury trral by—yuryeof

on any er-aH-sstes issue for which a jury might have been demanded.

(c) Advisory jury; jury an trial by consent. In aH-aetions an action not triable of right by a jury,
the court, tpenr on motion or of on its own thitiative:

(1) may try any issue with an advisory jury; or {exeeptifnactions-agatnstthe-state-when-a
4 dos for trinlurit =

(2) theeettrt may, with the parties’ consent-efatparties, may-orderatriabwith try any issue
by a jury whose verdict shatHave has the same effect as if a jury trial Byjtry had been

a matter of right, unless the action is against the state and a state statute provides for a
nonjury trial.

COMMENT
The language of K.S.A. 60-239 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-240. Asstgrmentof Scheduling cases for trial; continuances.

(a) Asstgnment-of Scheduling cases for trial. Fhe Each district eettrts-shat court must provide
by ruIe for ﬂﬂeﬁhﬁﬁqo%aeﬂoﬁs—upoﬂ—tlwtﬁal-ealeridar—ﬂ—) schedulrnq trrals wrthout—requeetef—the

tver The court must give Drlorltv to actions entltled

thefeto to prlorlty by law any—statute—of—t-he—state
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(b) Continuances. Fhe For good cause, the court may fergeot-catse-shown continue an action

at any stage of the proceedings tpen-steh on just terms as-ay-bejtast. When a continuance is
granted erraeecotntof due to the absence of evidence, it shal is to be at the cost of the party making

requesting the appteation continuance, unless the court orders otherwise ereers.

(c) Motion for continuance based on absence of material witness, document, thing, or other
evidence; affidavit or declaration.

(1)  Affidavit or declaration in support of motions. The court need not entertain ary a
motion for a continuance based on the absence of a material witness, document
thing, or other evidence unless supported by an affidavit or a declaration pursuant to
K.S.A. 53-601, and amendments thereto.

(A) An affidavit or declaration in support of a motion for a continuance based on the
absence of a material witness must which-shat state:

(i) the name of the witness, and, if known, the witfiess's witness’ residence;;

(i)  estatement the substance of the witress's witness’ expected testimony and
the basis ef-stueh for the expectations;

iii a—statement that the affiant or declarant believes it the statements in the
affidavit or declaration to be true;; and

(iv)  the efforts which that have been made to procure the withess's witness’
attendance or deposition.

(B) An affidavit or declaration in support of a motion for a continuance based on the
absence of a material document, thing, or other evidence must contain similar
statements, with appropriate modifications.

(2) Objections. Fhe A party objecting to the a continuance shalt may not be-aHewed-to
contradict the statement of what the substance of the absent witress+s witness’ expected
to-testify testimony or the substance of the absent document, thing, or other evidence,
but may disprove contradict any other statement in stiek the affidavit or declaration.

(3) Granting or denying the motion. Steh-metionmay,in-the-discretionof the-cotrt,be
dented The court may deny the motion if the adverse party wit-admit admits that the

absent witness would, if present, testify as stated in the affidavit or declaration, and wit
agree agrees that the same-shaH affidavit or declaration be received ane-considered as
eV|dence at the trlal and con5|dered as though the witness were present and SO testlfled

grantlng or denlal of a contlnuance shecH—be is dlscretlonary in aII cases reqardless

whethertheforegeing of compliance with the provisions have-beencompheewithorrot

in this subsection.
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1 COMMENT

2 The language of K.S.A. 60-240 has been amended as part of the general restyling of the

3 Kansas Code to make it more easily understood and to make style and terminology

4 consistent throughout the Code. These changes are intended to be stylistic only.

5 Subsection (a) was amended to delete the specific directives regarding local rules. The

6 best method for scheduling trials depends on local conditions. It is useful to ensure that each

7 district adopts an explicit rule for scheduling trials. It is not useful to limit or dictate the

8 provisions of local rules.

9 Subsections (b) and (c) are unique to Kansas. A formal affidavit is no longer required.
10 K.S.A. 53-601 allows a written unsworn declaration, certificate, verification, or statement
11 subscribed in proper form as true under penalty of perjury to substitute for an affidavit.

12 60-241. Dismissal of actions.

13 (@) Voluntary dismissal:effectthereof.

14 (1) By the plaintiff-by-stiptiation.

15 (A) Without a court order. Subject to theprovistens-of-subsection{e)of K.S.A. 60-
16 223(e), 60-223a, and 60-223b, and amendments thereto, and ef any applicable state
17 statute of-the-state, the plaintiff may dismiss an action may-be-¢ismissed-by-the
18 ptatatif without a court order efeetri(t) by filing:

19 (i)  anotice of dismissal atany-time before service-by-the-adverse the opposing
20 party serves of either an answer or ef a motion for summary judgment;;
21 whichever-firstoeers; or

22 (i)  byfikng a stipulation of dismissal signed by all parties who have appeared
23 -the-action. Where When the dismissal is by stipulation, the clerk of the
24 court shal must enter an order of dismissal as a matter of course.

25 (B) Effect. Unless etherwise—stateen the notice efeismissat or stipulation states
26 otherW|se the dlsmlssal is W|thout prejudlce —exeept—ﬂﬂat—a—ﬁeﬂee—ef—&rsrﬁrssal
27 e S-af-a

28 But |f the D|alntlff prewouslv dlsmlssed i any eebrrt—ef—t-he-Hﬁrted—St&tes-efef—&ny
29 state-an federal- or state-court action based on or including the same claim,a notice
30 of dismissal operates as an adjudication on the merits.

31 (2) By court order ef-cotrt; effect. Except as provided in paragraph{)-ofthis subsection
32 (@)(1), an action shatnet may be dismissed at the plaintiff's thstanee-savetipen request
33 only by court order, ef-thejtdge-anttpon-such on terms and-conditions-asthejudge
34 deems that the court considers proper. If a defendant has pleaded a counterclaim has
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beenpleadedby-a-defendan e-servicetipon ; before being
served W|th the plalntlffs motlon to dismiss, the action shaH—ﬁef may be dismissed
against over the defendant's objection trtess only if the counterclaim can remain pending
for independent adjudication by-the-eettt. Unless the order states otherwise speetfieeHn
the-order, a dismissal under this paragraph is without prejudice.

(b) Involuntary dismissal; effect thereof; notice.

(1) Ferfatture-of If the plaintiff fails to prosecute or to comply with these-sections this
chapter or any a court order efeetirt, a defendant may move fer-dismissal-of-an to
dismiss the action or ef any claim against the—defendant it. Unless the eetrttr—ts
dismissal order for elismitssat states otherwise speetfies, a dismissal under this paragraph
and any dismissal not previded-foria under this section;etherthana-tismissal — except
one for lack of jurisdiction, for improper venue, or for failure to join a party under
K.S.A. 60-219, and amendments thereto; — operates as an adjudication tpeft on the
merits.

(2) Fhejudgemay-onthejuege's On its own motion, the court may dismiss eatise a case to
be-dismissed without prejudice for lack of prosecution, but only after girecting-the-clerk

to-notify notice to counsel of record, not less than 46 14 days thr-aegvance-of-stech prior
to the intended dismissal, that an order of dismissal will be entered unless cause be is
shown for not doing so.

(c) bismissatof Dismissing a counterclaim, eress-ctatm crossclaim, or third-party claim. Fhe

provistons-of thissectiorapptly This section applies to the a dismissal of any counterclaim, eress-
efatm crossclaim, or third-party claim. A claimant’s voluntary dismissal by-the—¢claimant-atene

pttstantto-paragraph(H)-of under subsection (a)(1)(A)(i) shaH must be made:

(1) before a responsive pleading is served; or;

(2) ifthere is aefe no responsive pleading, before thetrtroduetionof evidence is introduced
at a hearing or the trial er-hearing.

(d) Costs of a previously dismissed action. If a plaintiff who kas-enee previously dismissed an
action in any court eommmenees files an action based tpett on or including the same claim against
the same defendant, the court;

(1) may make-steh order forthe-paymentof the plaintiff to pay all or part of the costs of the
that previous action; previotsty-dismissedas-it-tdeems-proper and

(2) may stay the proceedings tr-the-acttert until the plaintiff has complied with-the-oreer.
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COMMENT

The language of K.S.A. 60-241 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

When K.S.A. 60-223 was amended in 1969, K.S.A. 60-223a and 60-223b were separated
from K.S.A. 60-223. K.S.A. 60-241(a)(1) was amended to correct the cross-reference to
what had become K.S.A. 60-223(e), but K.S.A. 60-223a and 60-223b were inadvertently
overlooked. K.S.A. 60-223a and 60-223b are now added to the list of exceptions in K.S.A.
60-241(a)(1)(A). This change does not affect established meaning. K.S.A. 60-223b explicitly
incorporates K.S.A. 60-223(e), and thus was already absorbed directly into the exceptions
in K.S.A. 60-241(a)(1). K.S.A. 60-223a requires court approval of a compromise or
dismissal in language parallel to K.S.A. 60-223(e) and thus supersedes the apparent right to
dismiss by notice of dismissal.

There is no counterpart of subsection (b)(2) in the federal rule.

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.

60-242. Multicounty and multidistrict litigation; consolidation; separate trials.

(a) Consolidation. When If actions involving a common question of law or fact are pending
before the court in the same or different counties in the judicial district, the juelge court may:

(1) erderajetint join for hearing or trial of any or all efthe matters tf at issue in the actions;

(2) may-erderaH consolidate the actions eonsotidated; anemay or
(3) make-stich issue any other orders eeneerringproceedings-thereth-as-may-tend to avoid

unnecessary €osts cost or delay.

(b) Separate trials. ta-furtherance-ef For convenience, to avoid prejudice, or when-separate-trials
wittbe-conductveto-expeditionandeconomy to expedite and economize, the juege court may order

aseparate trral in the county where the actlon IS pendlng ora dlfferent county in thejudlcral drstrrct
of any-cla ;
one or more separate |ssues clalms eress-elamascrossclalms counterclalms orth|rd party claims.

ortsstesatwayspreservinginviotatethe-righteftrialbyjury When ordering a separate trial, the

court must preserve any right to a jury trial.
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(c) Multidistrict litigation.

(1) When civil actions arising out of the same transaction or occurrence or series of
transactions or occurrences are pending in different judicial districts, the supreme court,
ttpen on request of a party or of any court in which one of the actions is pending and
upon finding that a transfer and consolidation will promote the just and efficient conduct
of the actions, may order transfer of the pending actions to one of the counties in which
anactionis pending. The actions may be consolidated for discovery, pretrial proceedings
and possible trial. The supreme court shat-asstgh must designate a judge to hear the
consolidated actions—te—a—jttge—tesigratec—bythe—supreme—eetrt. Actions filed

subsequent to the order may be consolidated as provided kereirt in this section.

(2) The assigned judge shal-have-the-pewer-te may conduct all pretrial and discovery
proceedings, issue pretrial and discovery orders theretf, tetermine decide questions of

law submitted-te-the—eotrt including motions for summary judgment and, when the
assigned judge conducts a trial, allocate expenses of the trial among counties.

(3) tntheassighedjudge sdiseretion;the The assigned judge may conduct a joint trial of any

or all of the consolidated actions, but all parties to the actions jointly tried must consent
to joint trial. Frialsbyjtry Jury trials may be conducted in any county whieh that would
have had venue of any of the consolidated actions, subject to a change of venue under
K.S.A. 60-609, and amendments thereto. If the assigned judge determines decides not
to conduct the trial of any ene of the consolidated actions or if afy a party to any of the
consolidated actions does not consent to joint trial, the assigned judge skat must return
that action, and the record in that action, to the district court from which it originated.
The assigned judge shalt must notify the supreme court eftheretarr-of that the action
has been returned.

COMMENT
The language of K.S.A. 60-242 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

There is no counterpart of subsection (c) in Federal Rule 42.

60-243. Evidence Taking testimony; evidence.

(a) Form and admissibility. that-trials-the-testimony-ef-withesses-shalt At trial, the witness’

testlmonv must be taken eraHy in open court, unless otherW|se prowded by Hﬂs—&ﬁremle law. AH

c estify—shat-bedetermined—n 3 For good cause in
compelllnq cwcumstances and with approprlate safeguards, the court may permit testimony in open
court by contemporaneous transmission from a different location.
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(b) Scope of examination and cross-examination. A party may trtetregate examine any
unwilling or hostile witness by leading questions. A party may call an adverse party or an officer,
director, or managing agent of a public or private corporation, eref a partnership, or an association
whieh that is an adverse party, afet may examine the taterrogate-steh witness by leading questions,
and may contradict steh-witress and impeach steh the witness th-at-respeets as if sueh the witness
had been called by the adverse party. -ane-the The witness thts€ated may be contradicted and
impeached by erenbehalfof the adverse party atse, ant but may be cross-examined by-the-atverse
party only tpoft on the subject matter of stk the witness' direct examination th¢hief.

(c) Record of excluded evidence. In an-aetior-triee-by a jury trial, if an objection to a question
propotnded to a witness is sustained by-the-€etrt, the examining attorney may make a specific offer
of what the examining attorney expects to prove by the witness’ answer ofthe-witress. The offer
shaH must be made out of the jury’s hearing efthejtry. The court may add steh-otheror any further
statement as that clearly shows the character of the evidence, the form in which it was offered, the
objection made, and the ruling thereer on the objection. In nonjury trials actionstriethwithottajury
the same procedure may be followed, except that the court upon request shatt must take and report
the evidence in full; unless it clearly appears that the evidence is not admissible ef-anry-grotne or
that-the-witress is privileged.

(d) Evidence on a motion metions. When a motion tsbased relies on facts net-appearing-of
outside the record, the court may hear the matter on affldaV|ts oron declaratlons pursuant to K S. A
53-601, and amendments thereto, presenite hetespectivea R i
the-matterbe-heard or may hear it wholly or partly on oral testlmony or on deposmons

(e) tnterpretersinterpreter. In accordance with K.S.A. 75-4351 through 75-4355d, and
amendments thereto, the court may appoint an interpreter of its ewn-setectiort choosing; and fix the

aterpreter'sreasonable compensation-—Fhecompensationshat to be paid ettof from funds provided
by law or, subject to the limitations in K.S.A. 75-4352 and 75-4355b, and amendments thereto, by

one or more of-the parties; asthe—cotrt-maytirect—antmay be-taxeduttimately and tax the
compensation as costs;tthe-discretion-of thecotitt.

COMMENT

The language of K.S.A. 60-243 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

The Committee determined that subsection (a) should be amended to more closely
conformto the federal rule. Admissibility and competency to testify are governed by article
4, and the last two sentences of former subsection (a) are unnecessary.

There are no counterparts of subsections (b) and (c) in Federal Rule 43.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn

declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.
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60-244. Proof of records. Authentication and admissibility of official ©ffictat records and other
documents shat-be-evideneced are governed by ththe-mannerprovidedr article 4 of this chapter.

COMMENT
The language of K.S.A. 60-244 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
Federal Rule 44 sets out the method of proving official records which, in Kansas, is
governed by the Kansas Rules of Evidence. K.S.A. 60-244 was inserted as a placeholder,

and merely provides a reference to article 4 for the substance of proving records and other
documents.

60-245. Subpoenas.
(a) Form—ssuanee In general.

(1) Every-stubpoenashat: Form and contents.

(A) Requirements — In general. Every subpoena must:

(i) State state the rame-ofthe court from which it s issued;

(B ii) state the title of the action, the rame-o6fthe court in which it is pending, and the
file number of the action;

(€ iii) command each person to whom it is directed to do the following at a specified

time and place: attend and gtve-testimony testify; erto produce anapermit

taspection-ant-copying-of designated boeks; documents, electronically stored
information, or tangible things in the that person’s possession, custody, or

control; efthatpersen; or t& permit the inspection of premises;at-a-time-and
place-spectfiecHnthe-stbpoena; and

(B iv) set forth out the text of subsections (c) and (d) efthissection.

(B) Command to attend a deposition — notice of the recording method. A subpoena
commanding attendance at a deposition must state the method for recording the

testimony.

(C) Combining or separating a command to produce or to permit inspection;
specifying the form for electronically stored information. A command to produce
evidenece documents, electronically stored information, or tangible things or to

permit the inspection;eopying;testingor-sampling of premises may be jeinetwith
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at-trie hearthgor-2 toft included in a subpoena
commandlnq attendance at a deposmon heannq or trial, or may be tssted
separately set out in a separate subpoena. A subpoena may specify the form or
forms in which electronically stored information is to be produced. Subpoena and
production of records of a business which that is not a party shalt may be in
accordance with K.S.A. 60-245a, and amendments thereto.

(D) Command to produce; included obligations. A command in a subpoena to
produce documents, electronically stored information, or tangible things requires
the responding party to permit inspection, copying, testing, or sampling of the
materials.

(2) Issued from which court. A subpoena must issue as follows:

(A) ecommaneing for attendance at a trtal-or hearing or trial, shatHsste from the district
court tr-whieh where the hearing or trial is to be held:;

(B) A-stbpoena for attendance at a deposition, shaHtsste from the ghistrict court in
which the action is pending or from the officer before whom the deposition is to
be taken, or, if the deposition is to be taken outside the this state, from an officer
authorized by the law of the other state to issue the subpoena:; and

(C) for production or inspection, # if separate from a subpoena commandlng the a

person’s attendance ef-a-person, a-sub
testing—or-samptling—shat—isste from the dlstrlct court in which the actlon is

pending, or, if the production, inspection, copying, testing, or sampling is to be
made outside the this state, from an officer authorized by the law of the other state
to issue the subpoena.

(3) Issued by whom. Every subpoena issued by the court shalt must be issued by the clerk
under the seal of the court or by a judge. Upentegtuest-efaparty,the The clerk shat
must issue a blark subpoena, signed but otherwise in blank, to a party who requests it.
The blank subpoena shaH must bear the seal of the court-the-titte-and-fHenumberof-the
acttort and the clerk’s signature er-afaestmte-oftheclerk'sstgnature. The party to whom

a blank subpoena is issued shalt must fill it in before service.

(b) Service. Service of a subpoena tper-apersonramedthereit may be made anywhere within
the this state, shal must be made in accordance with K.S.A. 60-303, and amendments thereto, and

shah must, if the subpoena requires a person's attendance tseemmaneed, be accompanied by the fees
for one days attendance and the mlleage aIIowed by Iaw Wheﬁ—seught If, mdependently of a
deposition, p i s S i
tdoetments the subnoena commands the production of documents electronlcal ly stored mformatlon
or tangible things or the inspection of premises before trial, shaH-be then before it is served, a notice

must be served on each party in the-mannerprescribed-by-stbsection{b)-of accordance with K.S.A.
60-205(b), and amendments thereto.
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(c) Protection-ef-persons Protecting a person subject to stbpoenas a subpoena.

(1) Avoiding undue burden or expense; sanctions. A party or af attorney responsible for

the-tsstance-and-service-of issuing and serving a subpoena skal must take reasonable
steps to avoid imposing undue burden or expense on a person subject to that the
subpoena. The issuing court er-behal-of-which-the-subpoenawastssted-shal must

enforce this duty and impose tpen—the—party-or-attorneyth-breach-ofthis-duty an
appropriate sanction; — which may include; butisrottimitedto,a lost earnings and

reasonable atterney-fee attorney’s fees — on a party or attorney who fails to comply .

(2) Command to produce materials or permit inspection.

(A) Appearance not required. A person commanded to produce ane-permitinspection;

(B)

copying;,—testing—or—sampting—of designated documents, electronically stored

information, boeks;—papers;—dectments or tangible things, or to permit the
inspection of premises, need not appear in person at the place of production or

inspection unless also commanded to appear for a deposition, hearing, or trial.

Objections. Subjectto—-stubsection~(eH2);=a A person commanded to produce
desmnated materlals orto aﬁd permlt mspectlon—ee*pymg—testrﬂqeﬁamp’rrﬁg may—

eemplmeeﬂ—wehﬂmeﬂs—less—ﬂﬁﬁ—bfkd&ys—aﬁeﬁefwee serve tpon on the party

or attorney designated in the subpoena a written objection to inspecting, copying,

testing, or sampling produecirg any or all of the designated materials or to
inspecting iaspection—of the premises — or to producing electronically stored
information in the form or forms requested. The objection must be served before
the earlier of the time specified for compliance or 14 days after the subpoena is
served. If an objection is made, the following rules apply:

paﬁy—sa%ng—t-he—subpeeﬁa—m&y—upeﬁ At any tlme on notice to the
commanded person eemmanded-toproduce, the serving party may move at

aﬁyﬂme the issuing court for an order te-competthe compelling production;
or inspection espyifg;-testifng-or-samphng.

eepymg—tes&ng—orsamp{mqeeﬁﬂﬁaﬁded- These acts may be requwed onlv

as directed in the order, and the order must protect a person who is neither a
party nor a party’s officer from significant expense resulting from

compliance.

122



-

17

18
19
20

21
22

23
24
25
26

27
28
29

30
31
32
33
34

35
36

(3) Quashing or modifying a subpoena.

(A) When required. On timely motion, the issuing court by-which-a-stbpeena-was

(B)

(©)

tsstiee-shal must quash or modify the a subpoena -t that:

(i) fFats fails to allow a reasonable time fereemptiance to comply;

(if) requires a resident of this state who is fiot neither a party ef-af nor a party’s
officer ef-a—party to travel te-aptaece more than 100 miles from the—place
where that person resides, is employed, or regularly transacts business in
person or requires a nonresident who is st neither a party ef-aft nor a party’s
officer ef-aparty to travel te-aptaece more than 100 miles from the—place
where the nonresident was served with the subpoena, is employed, or
regularly transacts business in_person; — except that, subject to the
provistons-of-subsection{e3)}{B){t) subdivision (B)(iii), steh-anenparty
the person may th-erder-te-attend-trial be commanded to travel to the place
of trial;

(iii) requires disclosure of privileged or other protected matter, ang¢ if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

H-a-stbpoena When permitted. To protect a person subject to or affected by a
subpoena, the issuing court may, on motion, quash or modify the subpoena if it

requires:

(i) Regtirestiselosureof disclosing atrade secret or other confidential research,
development, or commercial information; ef

(ii) reguires—disetostre—of disclosing an unretained expert's opinion or
information net—deseribing that does not describe specific events—or

occurrences in dispute and restiting results from the expert's study maderot
atthereguestofany that was not requested by a party; or

(iii) reeraires a person who is ret neither a party ef-an nor a party’s officer efa
party to incur substantial expense to travel more than 100 miles to attend
trial;.

SDeC|fV|nq condltlons asan alternatlve Hﬂefeﬁrtrmay—temfetee%&pefseﬂﬁibjeet

whose—beh&lf—theﬁrbpeeﬁa-is—lss-ued In the cwcumstances descrlbed in subsectlon

(c)(3)(B), the court may, instead of guashing or modifying a subpoena, order
appearance or production under specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
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(ii) asstres ensures that the subpoenaed person to—whem—the—stbpoeena—is
aderessed will be reasonably compensated;the-cotrtmay-order-appearance
et I o oo

(4) Person in prison. A person confined in prison may be required to appear for

examination by deposition only in the county where the person is imprisoned.

(d) Duties in responding to a subpoena.

(1) Producing documents or electronically stored information. These procedures apply to

producing documents or electronically stored information:

(A)

(B)

(©)

(D)

Documents. A person responding to a subpoena to produce documents shaH must
produce them as they are kept in the tsttat ordinary course of business or shat must
organize and label them to correspond with to the categories in the demand.

Form for producing electronically stored information not specified. If a
subpoena does not specify the a form erforms for producing electronically stored
information, the a person responding to a subpoena must produce thetrformation
it in a form or forms in which theperson it is ordinarily matatatnstt maintained or
in a reasonably usable form or forms that-arereasorable-tiseabte.

Electronically stored information produced in only one form. A The person
responding te—a—stbpeena need not produce the same electronically stored
information in more than one form.

Inaccessible electronically stored information. A The person responding te-&
stbpeena need not provide discovery of electronically stored information from
sources that the person identifies as not reasonably accessible because of undue
burden or cost. On motion to compel discovery or te-gttash for a protective order,
the person from—whom—discovery—ts—sotght responding must show that the
information setght is not reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless order discovery from such
sources if the requesting party shows good cause, considering the limitations of

stbsection{b)y(2A)yof K.S.A. 60-226(b)(2)(A), and amendments thereto. The

court may specify conditions for the discovery.

(2) Claiming privilege or protection.

(A)

Information withheld. Whe 6ot
person withholding subpoenaed mformatlon under a clalm that sueh—mfermat—reﬁ
itis privileged or subject to protection as trial-preparation materials; material must:

(i) expressly make the claim; shat-be-mate-expressty and
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(ii) shalbestupported-by—a—-desecriptionr describe the nature of the withheld
documents, communications, or things retprodtuceethattssuffictentto in a

manner that, without revealing information itself privileged or protected, will

enable the demanding-party-to-contest parties to assess the claim.

(B) Information produced. If information s produced in response to a subpoena that
is subject to a claim of privilege or of protection as trial-preparation material, the
person making the claim may notify any party that received the information of the
claim and the basis for it. After being notified, a party must promptly return,
sequester, or destroy the specified information and any copies it has; are-ray must
not use or disclose the information until the claim is resolved:; must take
reasonable steps to retrieve the information if the party disclosed it before being
notified; and A+ecetvingparty may promptly present the information to the court
under seal for a determlnatlon of the clalm H—the—recervrng—party—dlsdosed—the

it i - The
person who produced the |nformat|on must preserve the |nformat|on until the claim
is resolved.

(e) Contempt. The issuing court may hold in contempt a person who, having been served, fails

FaHure—byLany—pefseﬁ W|thout adequate excuse to obey & the subpoena served—upeﬁthepefsoﬁ—may

whfeh—t-he-depoeﬁreﬂ—rs—te-be—taken Punlshment for contempt shat should be in accordance Wlth
K.S.A. 20-1204, and amendments thereto. Aradegtatecatse-for A nonparty’s failure to obey exists

when-a must be excused if the subpoena purports to require & the nonparty to attend or produce at

a place notwithin outside the limits providedby of subsection (¢)(3)(A)(iit).
COMMENT

The language of K.S.A. 60-245 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

Although there are some differences between K.S.A. 60-245 and Federal Rule 45, such
as the issuing authority for and service of subpoenas in subsection (a) and the differentiation
between residents and nonresidents in subsection (c), the Kansas Code generally follows the
federal rule. There are no counterparts in the Kansas Code of Federal Rule 45(b)(2), (3), and
(4). Subsection (c)(4) has no counterpart in the federal rule.

The reference to discovery of “books” in former subsection (a)(1)(C) was deleted to
achieve consistent expression throughout the discovery rules. Books remain a proper subject
of discovery. The last sentence of new subsection (a)(1)(C) was revised to be consistent
with K.S.A. 60-245a(c), which makes clear that the use of a nonparty business records
subpoena under the procedure in that section is optional and not mandatory.
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The deletion in subsection (a)(3) of the reference to a facsimile of the clerk’s signature
is not a substantive change. K.S.A. 20-365 independently governs the clerks’ use of
facsimile signatures.

Former subsection (b) required “prior notice” to each party of any commanded
production of documents and things or inspection of premises. Federal courts have agreed
that notice must be given “prior” to the return date, and have tended to converge on an
interpretation that requires notice to the parties before the subpoena is served on the person
commanded to produce or permit inspection. That interpretation is adopted in amended
subsection (b) because the Committee believes it is appropriate for Kansas to follow the
general present federal practice.

Subsection (c) was added in 1997 to incorporate a 1991 amendment to the federal rule.
The 1997 amendment did not include the federal language stating that an appropriate
sanction can include lost wages. The Committee believes that the federal rules should be
followed as closely as possible unless there is a clear reason to deviate. In this case, adding
the “lost wages” language does not effect a substantive change. The subsection already
allowed for “an appropriate sanction, which may include, but is not limited to, a reasonable
attorney fee.”

The language of former subsection (d)(2)(A) addressing the manner of asserting privilege
is replaced by adopting the wording of K.S.A. 60-226(b)(7). The same meaning is better

expressed in the same words. The method of asserting privilege under this section is now
the same as the method of asserting privilege under K.S.A. 60-226(b)(7).

60-245a. Subpoena of nonparty business records-efabtstnessrotaparty.

(a) Definitions. As used in this section:

(1) "Business™" means any kind of business, profession, occupation, calling, or operation of
institutions, whether carried on for profit or not.

(2) "Business records" means writings or_electronically stored information made by
personnel or staff of a business, or persons acting under their control, which are
memoranda or records of acts, conditions, or events made in the regular course of
business at or about the time of the act, condition, or event recorded.

(b) Subpoena for business records only. Any party may request production of business records
from a nonpartv bv causmq to be |ssued a nonpartv busmess records subpoena pursuant to thls
section. A : j Off ds-the : b S HaA-ac
rn—whfeh—t-he—bquness—ls—net—a—paﬁy—ehaH The subpoena must |nform the person to Whom it is
directed that the person may serve tpeft on the party or attorney designated in the subpoena written
objectlon to productlon of any or aII of the busmess records designated in the subpoena within 4

AYS 6 efore the earlier of the time specified for compliance;
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tHthetimetstessthan or 14 days after serviee the subpoena is served. If such an objection is made,

the business records need not be produced exeeptptirstantto-an-orderof unless ordered by the court
ttper on motion, with notice to the person to whom the subpoena was directed.

(1) Duties of requesting party.
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(A) Must give notice of intent. Not less than 14 days before issuance of a nonparty
business records subpoena, the requesting party must give notice to all parties of
the intent to request the subpoena. A copy of the proposed subpoena must be
served on all parties with the notice. If prior to the issuance of the subpoena any
party objects to the production of the records sought, the subpoena must not be
issued unless ordered by the court.

(B) Requesting party to provide declaration form. When the subpoena is issued, it
must be accompanied by a form of declaration that complies with subdivision (3),
to be completed by the records custodian.

(C) Canceling deposition. If receipt of the records makes the taking of a deposition
unnecessary, the requesting party must cancel the deposition and give written
notice to the parties of the receipt of the records and the cancellation of the

deposition.

(2) Appearance not required; producing records; time to respond. Unless the personal

attendance of a custodian of the business records ané or the production of original
business records &re is required under subsection (¢ c), it is sufficient compliance with
anonparty business records subpoena efbtistresstecords if, within the earlier of the time
specified for compliance or 14 days after receipt of the subpoena, a custodian of the
business records delivers to the eterk-ofthe-eotirt party or attorney requesting them, by
mail or otherwise, a true and correct copy of all the records described in the subpoena
and matts a completed copy of the a declaration or an affidavit that complies with

subdivision (3) accompanying the records te-theparty-erattorneyreadesting therwithin
Hdaysafterrecetptofthesubpeena. The custodian must file the declaration or affidavit

with the court. If return of the records is desired, the words "'return requested" must be
inscribed clearly on the envelope or wrapper.

(3) Declaration or affidavit of a custodian of the records.

(A) Contents of declaration or affidavit accompanying documents produced. The
records described in the subpoena shal must be accompanied by the a declaration
pursuant to K.S.A. 53-601, and amendments thereto, or an affidavit, of a custodian of the
records; — or, when a declarant or affiant lacks knowledge of all the required facts, more
than one declaration or affidavit may be made — stating in substance each of the
following:

(¥1) TFheafftant the declarant or affiant is -ty an authorized custodian of the
records and has authority to certify records;
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1 (21i) the copy is a true copy of all the records described in the subpoena that are
2 in the business’ possession, custody, or control and whether it is all or part
3 of the requested records; and
4 (3 1i1) the records were prepared by the personnel or staff of the business, or
5 persons acting under their control, in the regular course of the business at or
6 about the time of the act, condition, or event recorded.
7 (B) When none of the requested records is produced. If the business has none of the
8 records described in the subpoena, the-afftant-shat-so-state a custodian of the
9 records of the business must submit a declaration pursuant to K.S.A. 53-601, and
10 amendments thereto, or an affldawt stating that fact trthe-afftdavitand-shal-send
11
12
13
14
15
16
17
18
19
20
21 (4) Costs for copying the records. The person to whom the subpoena is directed may
22 demand the reasonable costs of previdingthe copying ef the records may-be-temanded
23 of-the-party-catstig-the-subpoena-te-be-issted. If the costs are demanded, the records
24 need not be produced until the costs ef-eopying are advanced.
25 (5) Inspecting the record. After the copy of the records is delivered, a party desiring to
26 inspect or copy them must give reasonable notice to the parties. If inspection is
27 requested, the notice must state the time and place of inspection. If copies are requested,
28 the reasonable costs of copying the records may be demanded of the requesting party.
29 If the costs are demanded, the copies need not be provided until the costs are advanced.
30 (6) Disposal or return of records. Thirty days after termination of the case, records that are
31 not introduced in evidence or required as part of the record may be destroyed, or returned
32 to the records custodian who submitted them if return was requested, after giving notice
33 to the parties.
34
35 (¢ ¢) Subpoena duces tecum for attendance of a custodian and original business records;
36 objections. Any party may require the personal attendance of a business records custodian &f

37 btsinesstecordsand or the production of original business records in an action in which the business
38 is not a party by causing a subpoena duces tecum to be issued pursuant to K.S.A. 60-245, and
39 amendments thereto.
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COMMENT

The language of K.S.A. 60-245a has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

A substantive change has been made to revised subsection (b)(2) at the request of the
Kansas Association of District Court Clerks & Administrators and the Office of Judicial
Administration. Nonparty business records will now be delivered to the party or attorney
requesting them and not to the court clerk.

K.S.A. 60-245a has also been amended regarding affidavits. Former subsection (c)
required the requesting party to provide the nonparty with an affidavit form to sign and
return with the records. This requirement was changed because K.S.A. 53-601 allows a
written unsworn declaration, certificate, verification, or statement subscribed in proper form
as true under penalty of perjury to substitute for an affidavit. The Committee determined
that providing both an affidavit and a declaration to the nonparty would be overly
cumbersome and could lead to confusion. Revised subsection (b) now requires that the
requesting party provide only a declaration form, although the nonparty retains the option
of submitting an affidavit in response.

When testimony of the custodian is desired, the procedure under K.S.A. 60-245 is to be
followed and this section does not apply.

There is no counterpart of this section under the federal rules, but a similar procedure is
possible under Rule 45(c)(2)(A) and Federal Rule of Evidence 902(11).

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.
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60-246. Objections Objecting to rutings a ruling or order. Fermatexeeptionstorutings-ororders
of-the-cotrt-are A formal exception to a ruling or order is unnecessary. His-suffictent-thataparty;

at-the-time When the ruling or order ef-the-cott is requested or made or-sotght, makeskrown-to
the-court a party need only state the action whiehhe-or-she-testres that it wants the court to take or
hiserherobjection objects to, the-action-ofthe-cotrtandhisorher along with the grounds therefor:
for the request or objection. ant;+fa Failing to object does not prejudice a party fas who had no
opportunity to ebjeettea do so when the ruling or order atthe-time-it1s was madethe-absence-of

an-objection-doeshot thereafter prejudice-theparty.

COMMENT

The language of K.S.A. 60-246 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-247. Jurors.

(a) Number of prospective jurors. HraH-ctvit-trialstponthe-reguestef-aparty,the The court
shat-ecatse must call enough prospective jurors to-be-eaHedexamined;-ant-passed so that, after

challenges for causebefefe-&nyand peremptory challengesare—reqbrrredallowed bv IaW S@-H%afthere
WI|| remaln dffic y 3

sworn tO try the case.

(b) Vetrtireexamtnationof Examining jurors. Prospective jurors shalt must be examined
under oath as-te or affirmation regarding their qualifications to sit as jurors. The court shal must
permit the parties or their attorneys to conduct an examination of prospective jurors.

(c) Challenges.

(1) Challenges for cause. All challenges for cause, whether to the array or panel or to
individual prospective jurors, must be decided by the court.

(2) Peremptory challenges. tretvrit-cases After the panel has been passed for cause, each
party shalbe is entitled to three<{3)} peremptory challenges, except as provided in
stbsection—h)—of section K.S.A. 60-248(i), as—amended and amendments thereto,
pertatntrg-to when there are alternate jurors. Multiple defendants or multiple plaintiffs
shat-be are considered as a single party for the purpose of making challenges. However
except-that if the judge court finds thereis a good faith controversy existing exists
between multiple plaintiffs or multiple defendants, the court ta-its-eiseretioraneHn-the
taterestofustice; may allow any of the parties, single or multiple, additional peremptory
challenges and permit them to be exercised separately or jointly. AH-chaHengesfor
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de’fefmmed—by—th&eeuft— Peremptory challenges shalt must be exermsed |n a manner
which that will not communicate to the challenged prospective juror the identity of the

challenging party or attorney.

(d) Oath of jurors. The jurors shaH-be-swerrt must swear or affirm to try the case conscientiously
and return a verdict according to the law and the evidence.

COMMENT

The language of K.S.A. 60-247 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

Subsection (a) was added by the Supreme Court in 1976 and has no counterpart in the
federal rules.

Federal Rule 47(b) requires that the court allow the number of peremptory challenges
provided in 28 U.S.C. § 1870. Subsection (c) is similar to 28 U.S.C. § 1870, but adds the
required finding of a “good faith controversy” before the court can allow additional
peremptory challenges and permit them to be exercised separately or jointly. Kansas also
added the last sentence of subsection (c)(2).

There is no counterpart in the Kansas Code of Federal Rule 47(c) regarding excusing a
juror for good cause. Subsection (d) has no counterpart in the federal rule.

60-248. Jury trial procedure.

(a) Stipulation as to number. The parties may stipulate that the jury shal consist of any number
less than 12 or, subject to the provisions of subsection (g), that a verdict or a finding of a stated
majority of the jurors shaH be taken as the verdict or finding of the jury.

(b) View of property or place. Whenevertnthe-eptrior-of When the court finds it is proper for
the jury to have-a view of property which that is the subject of litigation or ef the place t-which

where any material fact occurred, the court may order the jury to be eonttcted taken, as a body;
group and under the charge of an officer, to the property or place. ;which-shal-be-shown-te-them
by The court must appoint a person or persons appotitet-by-the-cotrtfor-that purpese to conduct
the view. While the jury is thus absent, no person other than the appointed person so-appeinted-shat
is permitted to speak to any juror on any subject connected with the trial. A view permitted under
this subsection shalt must not be considered by the court in determining any questions of the
sufficiency or insufficiency of evidence admtttee-ran-action.

(c) Case submitted, action and conduct of jury. When the a case is firatty submitted to the jury,
ttshat the jury must retire for deliberation. The jurors must be kept together in a convenient place
under the charge of an officer until they agree tpoft on a verdict, or are discharged by the court, ;
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stbjectto-the-diseretion-ofthe The court & may permit them to separate temporarily at night and
at their meals. Unless the court orders otherwise, Fhe the officer having them charge of the jurors

tnderthe-officer'scharge-shalt must not make or allow to be made any communications te-betrate
to them, except the officer may ask them if they are agreed tpen on their verdict;trtess-by-order
of-the—cotrt. The-officershaltnotbefore Before the verdict is rendered, the officer must not
communicate to any person the state of thetr the jury’s deliberations or the verdict agreed tpef on.

(d) Separation of jury, admonition of court. If the jurors are permitted to separate, either during
the trial or after the case is submitted to them, they-shat-be-admenisheeby the court must admonish
them that;

(1) it is their duty not to converse with, or allow themselves to be addressed by, any other
person on any subject of the trial,

(2) that it is their duty to keep an open mind and not to express an opinion on the subject of
the trial until the case is firaty submitted to them; and

(3) that the admonition applies to every separation of the jurors.

(e) Jury may request information after retiring. H,—after After the jury has retired for
deliberation, it may request dlesires further information as to any part of the law or evidence

pertaining to the case yitmay-communicatetts by communicating the request in writing through the
bailiff to the court. tr-the-mannercirected-by-thecotrtfoHewing-whichthe The court, after notice
to counsel for the parties, may consider and make-stchprovistonforarespense respond to the jury’s

request in writing or on the record of-the—jtry—as—the—courtfinds—to—beregtired—tnder—the
eiretmstances.

(F) Discharge of jury, when. The court may discharge the jury:

he because of sickness of a juror; or other

necessﬂy te-be found by the court; of

(2) by the parties’ consent; efbeth-parttes; or

(3) aftertthasbeenkepttogether—untt when it satisfactorily appears that there is no

probability of the jurors reaching a verdict.

(9) Verdict; number of jurors required; form; correction. Whenewver When the jury consists of
12 members, the agreement of 10 jurors shat-be is sufficient to render a verdict. In all other cases,
subject to the stipulation of the parties as provided in subsection (a), the verdict skalt must be by
agreement of all the jurors. The verdict shalt must be wttterr; in writing and signed by the presiding
juror. anet The court or clerk must read the verdlct bythedefk to the rury jurors; and ask ﬂee—rﬁqtrrry
mate whether it is their verdict. HHes s-agree,th
sentottagain: The court muston a nartv S request or may on |ts own, noll the |urors |nd|V|duaIIV
If the poll reveals a lack of assent by the number of jurors required, the court must either direct the
jury to deliberate further or order a new trial. If agreementof the required number of jurors agree

132



24

25
26
27

28
29
30
31
32
33
34

35
36
37

38
39
40
41

tsexpressed; and no party requires the jurors to be polled individually, the verdict is complete; and
the court must then discharge the jury ¢ischargee-from-the-case. If the verdict is defective in form
only, # the verdict may be corrected by the court, with the assent of the jury, before tt the jury is
discharged.

(h) Alternate jurors. tmime
court may empanel one or more alternate eﬁddmeﬁ&} Jurors wheﬁevelhm—t-he-jﬂdge-s-dﬁefeﬁﬁﬁ-
5 3 : 3 : avattable to replace jurors who, prior to the

time thejury retires to con5|der |ts verdlct beeemeﬁf are found to be unable to perform their duties.
Alternate jurors shalt must be selected in the same manner, have the same qualifications, be subject
to the same examination and challenges, take the same oath, and have the same functions, powers,
and privileges as the regular jurors. Each party shahbe is entitled to one peremptory challenge to
the alternate jurors. The alternate jurors shal must be seated near the ether reqular jurors, with equal

power-ane-factitiesfor-seetngant-heartig ability to see and hear the proceedings t-the-€ase, and
they must attend the entire trial ofthe-catse-at-at-times-with-the-otherjurers. The alternate jurors

shalt must obey the orders of and be are bound by the admonition of the court upon each
adjournment, but if the regular jurors are ordered to be kept in custody during the trial efthe-tatise,
the alternate jurors also shal must be keptireonfinement confined with the other jurors. Upon firat
submission of the case to the jury, the alternate jurors may be discharged or they may be retained
separately and not discharged until the final-dectston-ofthe jury reaches its decision. If the alternate
jurors are not discharged on firat submission of the case and if any regular juror is discharged ptier
to before the jury'steaching jury reaches a decision, the court may draw the name of an alternate
juror whoe-shah to replace the discharged juror, ane-be subject to the same rules and regulations as
though the juror had been selected as one of the original jurors.

COMMENT

The language of K.S.A. 60-248 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Subsection (a) originally followed Federal Rule 48, and the rest of the subsections are
unique to Kansas. Kansas has not adopted the 1991 amendments to Federal Rule 48. The
former rule was rendered obsolete at that time by the adoption in many federal districts of
local rules establishing 6 as the standard size for a civil jury. In 2009, Rule 48 was divided
into two sections — (a) Number of Jurors, and (b) Verdict. Also added in 2009 was new
Federal Rule 48(c) regarding polling, which has been incorporated with some revisions into
subsection (g).

Subsection (h) has been amended to allow alternate jurors to be selected at the same time
the regular jury is being selected. A similar change to K.S.A. 22-3412(c), governing
criminal jury trials, was enacted by the legislature during the 2009 session.
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1 COMMENT

2 K.S.A. 60-248a is no longer necessary and has been deleted.

3 60-249. Special verdict; anrdatrterrogateries general verdict and guestions

4 (a) Special verdiets verdict.
5 (1) In general. The juege court may require a jury to return only a special verdict in the
6 form of a special written finding ttpef on each issue of fact. t-thateventthe The court
7 may do so by: stbmitto-thejtry
8 (A) submitting written questions susceptible of a categorical or other brief answer;
9 of may-stbmit
10 (B) submitting written forms of the severatl special findings whieh that might
11 properly be made under the pleadings and evidence; or
12 (C) itmaytsesteh using any other method efstbmitting thetsstesanereqtiringthe
13 wttten-findings-thereonastt-deemsmost that the court considers appropriate.
14 (2) Instructlons Therudgeehchourtmustglvetethejury-suehexpt&haHeﬂandﬁsﬁﬁeﬂeﬁ
15 R
16 the instructions and explanatlons necessary to enable the j jury to make |ts flndlngs upeﬁ
17 on each submitted issue.
18 (3) Issues not submitted. H-in-so-dotrg-the-courtomitsany-tssue-of-factraised-by-the
19 pleatings-or-by-the-evidenceeach A party waives hisetr-her the right to a jury trial by
20 jury-ef-the on any issue so-omittedt of fact raised by the pleadings or evidence but not
21 submitted to the jury unless, before the jury retires, he-or-she the party demands its
22 submission to the jury. As-te-artssue-omtttechwithout sueh-demand If the party does not
23 demand submission, the court may make a finding on the issue. +etitfatts-te-to-se;
24 If the court makes no finding, it shat-be-tdeemed is considered to have made a finding
25 taceordanee consistent with the its judgment on the special verdict.
26 (b) General verdict aceompaniet—by—answer—to—interrogatortes with answers to written
27 guestions.
28 (1) Ingeneral. The jueige court may, tfregtestecHwriting on written request, submit to the
29 jury—tegether—with—appropriate forms for a general verdict, together with written
30 interrogatoriestpon questions on one or more stbstantial-guestions-of disputed-factson
31 whreh—deeieleﬁ—ts—ﬁeeessary—te—a—vefdtet issues of fact that the jury must decide. Fhe
32 jeliile ge- The court shatt must
33 glve sueh—exptafraﬂﬁH—OHnstﬂieﬂeﬁ—as—may—be the instructions and explanations
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necessary to enable the jury beth-to-make-answers-to-the-interrogateries-and to render a

general verdict and answer the questlons in wrltlnq and Hﬁ&eeuﬁs-h-&H must direct the
jury to do both temake :

(2) Verdict and answers consistent. When the general verdict and the answers are

harmontots consistent, the court shal-directthe-entry-ofthe must approve an appropriate
judgment tpon on the verdict and answers.

(3) Answers inconsistent with the verdict. When the answers are consistent with each other
but one or more is inconsistent with the general verdict, the court may:

(A) directtheentryof approve an appropriate judgment traceoreance-with according
to the answers, notwithstanding the general verdict;

(B) ermayretdrn direct the jury for to further eensideration-of consider its answers
and verdict; or

(C)  may order a new trial.

(4) Answers inconsistent with each other and the verdict. When the answers are
inconsistent with each other and one or more is tikewise also inconsistent with the
general verdict, judgment shalt must not be entered;_instead, bttt the court shat+etttr
must direct the jury for to further eenstderationof consider its answers and verdict, or
shal must order a new trial.

COMMENT

The language of K.S.A. 60-249 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

K.S.A. 60-249 follows Federal Rule 49 except subsection (b) requires a written request.
Language providing that the number and form of written questions are subject to the court’s
control has been deleted. No change to the court’s discretion is intended. The language was
unnecessary.

60-249a. Itemized verdict, personal injury actions; jury instructions.

(b a) Itemizing damages awarded. If the trier of fact finds for the plaintiff in an ta-afy action

for damages for personal injury, tf-thejury-findsfor-theplaintiff; the trier of fact must itemize
vergictshatbettemized by the trier-of factto-reflect the amounts awarded for the following items

of damage, subject to the provisions of subsection (a):
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(1) Nenreeconromie noneconomic injuries and losses, as follows:

(A) Patrt pain and suffering,
(B) disability,

(C) disfigurement, and any accompanying mental anguish;

(2) reasonable expenses of necessary medical care, hospitalization, and treatment received;
and

(3) economic injuries and losses other than those itemized under subsection (b)(2).

(e b) Future damages. Where When applicable, the trier of fact must further itemize the amounts

required to be itemized ptrstantte under subsection (b) shal-be-furtherttemized-by the-trierof fact
to reflect those amounts awarded for trjtries—aned-Hosses damages sustained to date and those

awarded for trjurtesancHosses damages reasonably expected to be sustained in the future.

(c) Damages considered by jury. In an action for damages for personal injury, the instructions
to the jury and the itemized verdict form must refer only to those items of damage on which
evidence has been introduced at trial.

COMMENT

The language of K.S.A. 60-249a has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-249a has been reorganized for clarity. Former subsections (b) and (c) apply
in jury and nonjury actions. Because former subsection (a) applies only to jury actions, it
was moved to the end of the statute as subsection (c). Former subsections (b) and (c) now
appear first as (a) and (b).

There is no counterpart of this section in the federal rules.

60-250. Judgment as a matter of law in a jury trial; related motion for a new trial.

(a) Judgment as a matter of law.

(1) Ingeneral. If duringatriatbyjtry a party has been fully heard on an issue during a jury
trial and the court finds that there—ishe—tegaly—sufficientevidentiarybasis—for a

reasonable jury would not have a legally sufficient evidentiary basis to find for that the
party on that issue, the court may:
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(A) determine resolve the issue against that the party; and
(B)

may grant a motion for judgment as a matter of law against that the party with
respeetto on a claim or defense that, eanrot under the controlling law, can be
maintained or defeated withett only with a favorable finding on that issue.

(2) Motion. Metions A motion for judgment as a matter of law may be made at any time
before submisster-of the case is submitted to the jury. Stekh-&a The motion shalt must

specify the judgment sought and the law and the facts en-which-the-moevingpartys
entitted that entitle the movant to the judgment.

(3) Bectstonis Comparative fault actions. The court must reserve decision on metions a

motion for judgment as a matter of law by parties a party joined pttstantto-stubsection
teyof under K.S.A. 60-258a(c), and amendments thereto, shatt-bereservedby-the-cotrt

until all evidence has been presented by any party alleging the movant's fault.

(b) Renewat-of Renewing the motion forjadgment after trial; alternative motion for a new
trral Wheﬁevef If the court does not qrant a motron for ajudgment as a matter of law made atthe
e-of-all-the e 3 afiteet under subsection (a), the court is
teemed c0n5|dered to have submltted the actron to the jury subject to & the court’s later
teterminatton-of deciding the legal questions raised by the motion. Sueh-amotiontmayberenewed
by-service-and-fitngnoettater No later than 36 28 days after the entry of judgment — or__if the

motion addresses a jury |ssue not deC|ded bv the verdlct no Iater than 28 davs after thed-ate the jury
was discharged — ferfa i -

ameﬁdmeﬁts—ﬂaefete—may—be—jefﬁed—wﬁh—a—reﬁewel—ef the movant may f|Ie a renewed motion for
judgment as a matter of law;-ora-new-triat-may-bereguestecHnthe-atternative and may include an

alternative or joint request for a new trial under K.S.A. 60-259, and amendments thereto. In ruling
on the renewed motion, the court may:

)

ay allow the

Judgment on the verdlct |f the |urv returned a verdrct to—stand—o#m&y—reopeﬁ—the
judgmentand-etther

(2) order a new trial; or

(3) d|rect the entry ofJudgment asa matter of IaW +f—ne—verd+et—was—rettrrﬁed—t-he-eeurt—m

(c) Granting the renewed motion; conditional ruling on a motion for a new trial.

(1) Ingeneral. If the court grants a renewed motion for judgment as a matter of law, it must
also conditionally rule on any motion for a new trial by determining whether a new trial
should be granted if the judgment is later vacated or reversed. The court must state the
grounds for conditionally granting or denying the motion for a new trial.
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(2) Effect of a conditional ruling. Conditionally granting the motion for a new trial does
not affect the judgment’s finality; if the judgment is reversed, the new trial must proceed
unless the appellate court orders otherwise. If the motion for a new trial is conditionally
denied, the appellee may assert error in that denial; if the judgment is reversed, the case
must proceed as the appellate court orders.

(d) Time for a losing party’s new-trial motion. Any motion for a new trial under K.S.A. 60-
259, and amendments thereto, by a party against whom judgment as a matter of law is rendered must
be filed no later than 28 days after the entry of the judgment.

(e) Denying the motion for judgment as a matter of law; reversal on appeal. If the court denies
the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds
entitling it to a new trial should the appellate court conclude that the trial court erred in denying the
motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court
to determine whether a new trial should be granted, or direct the entry of judgment.

COMMENT

The language of K.S.A. 60-250 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

The Committee determined that Federal Rule 50(c), (d), and (e) should be adopted in
K.S.A. 60-250. It appears they may have been inadvertently omitted when the Code was
adopted in 1964. Subsection (b) already authorizes combining a motion for a new trial and
a renewed motion for judgment as a matter of law. Subsections (c), (d), and (e) merely give
guidance to the court on how to consider those joint motions.

Formerly, K.S.A. 60-250, 60-252, and 60-259 adopted 10-day periods for their respective
post-judgment motions. K.S.A. 60-206(b) prohibits any expansion of those periods.
Experience has proved that in many cases it is not possible to prepare a satisfactory
post-judgment motion in 10 days, even under the former rule that excluded intermediate
Saturdays, Sundays, and legal holidays. Rather than introduce the prospect of uncertainty
in appeal time by amending K.S.A. 60-206(b) to permit additional time, the former 10-day
periods are expanded to 28 days. K.S.A. 60-206(b) continues to prohibit expansion of the
28-day period.

Formerly, K.S.A. 60-250, 60-252, and 60-259 used inconsistent language regarding
motions, including “service and filing,” “made,” and “served.” Now all use “file” or “filed”
to make uniform what must be done for a post-trial motion to delay the time for filing a
notice of appeal.
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60-251. Instructions to the jury; objections; preserving a claim of error.

(a) When-made Requests.

(1) Before or at the close of the evidence. At the close of the evidence or at stieh any earlier

reasonable time euring-the triat-asthejudgereasonably-directs that the court orders, any
a party may file and furnish to every other party written requests that for the jury

instructions it wants the court iastructthejury-onthetaw-as-setforth-in-the-reguests to
give.

(2) After the close of the evidence. After the close of the evidence, a party may:

(A) file requests for instructions on issues that could not reasonably have been
anticipated by an earlier time that the court set for requests; and

(B)  with the court’s permission, file untimely requests for instructions on any issue.

(1) must inform the parties of its proposed instructions and proposed action on the requests

before instructing the jury and before final jury arguments;

(2) must give the parties an opportunity to object on the record and out of the jury’s hearing
before the instructions and arguments are delivered;

(3) must instruct the jury at the close of the evidence, before argument; and

(4) may instruct the jury at any time before the jury is discharged.

(c) Objections.

(1) How to make. A party who objects to an instruction or the failure to give an instruction
must do so on the record, stating distinctly the matter objected to and the grounds for the

objection.

(2) When to make. An objection is timely if:

(A)  aparty objects at the opportunity provided under subsection (b)(2); or
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(B) a party was not informed of an instruction or action on a request before that
opportunity to object, and the party objects promptly after learning that the
instruction or request will be, or has been, given or refused.

(d) Assigning error; clearly erroneous.

(1) Assigning error. A party may assign as error:

(A) anerror in an instruction actually given, if that party properly objected; or

(B) afailure to give an instruction, if that party properly requested it and — unless
the court rejected the request in a definitive ruling on the record — also properly

objected.

(2) Clearly erroneous instruction. A court may consider an error in the instructions that has
not been preserved as required by subsection (d)(1) if the giving or failure to give an
instruction is clearly erroneous and the error affects substantial rights.

COMMENT

The language of K.S.A. 60-251 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

K.S.A. 60-251 has been amended to incorporate 2003 amendments to Federal Rule 51.
Detailed comments can be found in the 2003 Federal Advisory Committee Notes. Some
differences remain. The mandate that the court instruct the jury at the close of the evidence,
before argument, is not found in the federal rule. New subsection (b)(4) is intended to
reconfirm that the court may instruct the jury at any time, including after opening statements.

Also, the standard of error under Kansas law is “clearly erroneous,” rather than the “plain

error” standard in Federal Rule 51. There is a body of established Kansas case law defining
the “clearly erroneous” standard, which is retained in revised K.S.A. 60-251.

60-252. Findings and conclusions by the court; judgment on partial findings.

(a) Effeet Eindings and conclusions.

(1) In general. In aH-actionts an action tried tpen on the facts without a jury or with an

advisory jury or upon entering summary judgment ertrvetuntary-dismissat, the juedge

shat court must find;and-ettherorathy-ortr-writing-state; the eontrotting facts specially
and the—juege's state its conclusions of law thereenrt separately. The findings and

conclusions may be stated on the record after the close of evidence or may appear in an
opinion or a memorandum of decision filed by the court. Judgment shal must be entered
ptrstantto under K.S.A. 60-258, and amendments thereto.
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(2) For an interlocutory injunction. In granting or refusing an interlocutory tajtnetions

injunction, except in divorce cases, the juege-shat-setforth court must similarly state the
findings and conclusions eftaw that support its action.

At i ] ettt ihe .?heAmasters
fmdmgs ef—aﬁastef to the extent Haat—the—wdgeedepts—them adopted by the court, shat
must be conS|dered as the court’s flndlngs ef—theeetrrt H—aﬁ—epﬂﬂeﬁ-efmemefaﬁdtm

(4) Questioning the evidentiary support. A party may later question the sufficiency of the
evidence supporting the findings, whether or not the party requested findings, objected
to them, moved to amend them, or moved for judgment on partial findings.

(5) Setting aside the findings. Findings of fact must not be set aside unless clearly
erroneous, and the reviewing court must give due regard to the trial court’s opportunity
to judge the witnesses’ credibility.

(b) Amendment Amended or additional findings. Ypeft On a party’s motion ef-aparty-fmatde

ot filed no later than 46 28 days after the entry of judgment, the court may amend its findings —
or make additional findings — and may amend the judgment accordingly. The motion may be-magde
wrth ccomgany amotion for anew tr|aI pﬁrsuaﬁﬁe under K.S.A. 60 259 and amendments thereto

(c) Judgment on partial findings. If during-atriabwithettaitry a party has been fully heard on
an issue during a nonjury trial and the court finds against the party on that issue, the court may enter

judgment as-a-matter-oftaw against that the party withrespeetto on a claim or defense that, eannot
under the controlling law, can be maintained or defeated withett only with a favorable finding on
that issue, ;erthe The court may, however, decline to render any judgment until the close of &t the
evidence. Steha A judgment on partial findings shalt must be supported by findings of fact and
conclusions of law as required by subsection (a).

COMMENT

The language of K.S.A. 60-252 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Amended subsection (a)(4) includes provisions that appeared in former subsections (a)

and (b). Subsection (a) provided that requests for findings are not necessary. It applied both
in an action tried on the facts without a jury and also in granting or refusing an interlocutory
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injunction. Subsection (b), applicable to findings “made in actions tried by the court without
a jury,” provided that the question of the sufficiency of the evidence may “thereafter be
raised whether or not the party raising the question has made in the district court an objection
to such findings or has made a motion to amend them or a motion for judgment.” Former
subsection (b) did not explicitly apply to decisions granting or refusing an interlocutory
injunction. Amended subsection (a)(4) makes explicit the application of this part of former
subsection (b) to interlocutory injunction decisions.

Amended subsection (a)(5) continues to omit the qualifier “whether based on oral or
other evidence.” When that language was added to the federal rule in 1985, Kansas chose
not to adopt a conforming provision. Under Kansas law, the appellate courts have de novo
review in cases submitted solely on documentary evidence and stipulated facts.

Former subsection (c) provided for judgment on partial findings, and referred to it as
“judgment as a matter of law.” Amended subsection (c) refers only to “judgment,” to avoid
any confusion with a K.S.A. 60-250 judgment as a matter of law in a jury case. The
standards that govern judgment as a matter of law in a jury case have no bearing on a
decision under subsection (c).

Formerly, K.S.A. 60-250, 60-252, and 60-259 adopted 10-day periods for their respective
post-judgment motions. K.S.A. 60-206(b) prohibits any expansion of those periods.
Experience has proved that in many cases it is not possible to prepare a satisfactory
post-judgment motion in 10 days, even under the former rule that excluded intermediate
Saturdays, Sundays, and legal holidays. Rather than introduce the prospect of uncertainty
in appeal time by amending K.S.A. 60-206(b) to permit additional time, the former 10-day
periods are expanded to 28 days. K.S.A. 60-206(b) continues to prohibit expansion of the
28-day period.

Formerly, K.S.A. 60-250, 60-252, and 60-259 used inconsistent language regarding
motions, including “service and filing,” “made,” and “served.” Now all use “file” or “filed”
to make uniform what must be done for a post-trial motion to delay the time for filing a
notice of appeal.

60 252a Trlal by the court; Judgment rullngs deC|5|ons time I|m|tat|0n Wheneverany—ewrl

meﬁeﬁeﬁebjeeﬂeﬁ—aﬁd—sueh When a judgment or deC|S|0n is not entered W|th|n mﬁefy—(90) days
after the trial and final submission of sate-motien;-ebjeetiorn-of an action tried by the court without

a jury or with an advisory jury, or of a motion or objection, the jttge-shat-be court must reettireed
to file a written report with the supreme court setting-forth stating the reasons why a judgment,
ruling, or decision has not been entered.
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COMMENT

The language of K.S.A. 60-252a has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

There is no counterpart of this section in the federal rules.

60-252b. Rules-efsupreme Supreme court rules. The supreme court is hereby authorized and
directed to adopt stieh rules as-are-neeessary; and to require steh reports from the district courts or

district court clerks thereef, to tastre ensure compliance by-steh—cotrts with the provisions of
K.S.A. 60-252a, and amendments thereto.

COMMENT

The language of K.S.A. 60-252b has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

There is no counterpart of this section in the federal rules.

60-253. Trial by masters.

(a) Reference. With the parties’ consent, all or any issues of fact or law or both may be referred
to a master. Otherwise, the court may order a reference only if it finds that the ends of justice will
be measurably advanced, and, in a case triable to a jury, only on issues that involve an examination
of complex or voluminous accounts. As used in this chapter, "master” includes a referee, an auditor,
a commissioner, and an examiner. A master must not have a relationship to the parties, attorneys,
action, or court that would require disqualification of a judge under the code of judicial conduct
unless the parties, with the court’s approval, consent to the appointment after the master discloses
any potential grounds for disqualification.

(a b) Appefnfmeﬁt Compensatlo n and eempeﬁsaﬂeﬁ oath As—used—m—t-ms—chap’fe%thewefd
ce—atrag 3 ane-s minet: The court must fix the
master S compensatlon te—be—&Hewed—te—armasteH%&H—be—fnted—by—thefetm ant-shal-be-charged

ttpen-steh-ofthe which must be paid as the court orders by a party or parties or patg-ottofany from
a fund or subject matter of the action;which+str within the eustoey-ane court’s control efthe-cottt

asthe-cotrtmay-tirect. The master shalt may not retain steh the master's report as security for steh
the master's compensation. When the a party ordered to pay the compensation allowed by the court
does not pay it after notice and within the time preseribee ordered by the court, the master is entitled
to a writ of execution against the detingtent party. The master must be-sworn-er-affirmed-wet-and
faithfuthy swear or affirm to hear and examine the cause, and to make a just and true report thereif,
according to the best of the master's understanding. The oath or affirmation may be administered by
any person authorized to take depositions.
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(c) Powers. The order of reference to the master may specify or limit the master's powers. The
order anet may direct steh the master to report only t#peft on particular issues, of to do or perform
particular acts, or only to receive and report evidence. eaty-ane The order may fix the time and place
for beginning and closing the hearings and for the filing 6f the master's report. Subject to the
specifications and limitations stated in the order, the master has ane-shat-exereise the power to
regulate all proceedings in every hearing before steh the master and to do all acts and take all
measures necessary or proper for the efficient performance of steh the master's duties under the
order. The master may require the production befere-stueh-master of evidence tpen on all matters
embraced in the reference, including the production of aH applicable books, papers, vouchers,
documents, ane writings, and electronically stored information appticabtethereto. The master may
rule gpof on the admissibility of evidence unless otherwise directed by the order of reference. anet
has—the-authorrty—to The master mav put partles and witnesses on oath and may examine them anet

reath. When a party se requests, the master
shaH must make a record of the ewdence offered and excluded in the same manner and subject to
the same limitations as provited 5 - 4
a court sitting without a jury.

(d) Proceedings.

(1) Meetings. When a reference is made, the clerk shat-orthwith must promptly furnish the
master with a copy of the order of reference. pon-receipt-thereeftntess Unless the
order of reference otherwise provides otherwise, the master shaH—forthwith must
promptly set a time and place for the first meeting of the parties or their attorneys, te-be
ketd within 26 21 days after the date of the order of reference, and shatt must notify the
parties or their attorneys +t—|s—tl=1e—dtrfy—of—the The master to must proceed Wlth aII
reasonable dlllgence he pa i ;

report: If a party falls to appear at the tlme and place appomted for a proceedlnq the

master may proceed ex parte orii-the-master's—eiseretion; adjourn the preceedings
proceeding to a future day, giving notice to the absent party of the adjournment. A party,
on notice to the parties and master, may apply to the court for an order requiring the
master to complete the proceedings and to make the master's report.

(2) Witnesses. The parties may procure the attendance of witnesses before the master by the
tsstance-ant-service-of causing subpoenas to be issued and served as provided in K.S.A.
60-245, and amendments thereto. If, without adequate excuse, a witness fails to appear
or give evidence, he-or-she the witness may be punished as for a contempt and be

subjected to the eonsegtences,penatties;anaremedies sanctions provided in K.S.A. 60-
237 and 60-245, and amendments thereto.
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1 (3) Statement of accounts. When matters of accounting are in issue before the master, the
2 master may prescribe the form in which the accounts shalt must be submitted and -any
3 proper-case may requwe or receive the testlmonv and statement of an accountant on the
4 subject A€ otftan catte :
5 witress. Yponr On a Qarty objectlon ofaparty to any of the |tems thus submltted or
6 ttpen on a showing that the form of statement is insufficient, the master may require a
7 different form of statement to be furnished, or the accounts or specific items thereof to
8 be proved by oral examination of the accounting parties, er—tpenr on written
9 interrogatories, or in stek-other another manner as the master etreets orders.
10 (e) Report.
11 (1) Contents and filing. The master shal must prepare a report tpofrt on the matters
12 submitted to the master by the order of reference and, if required to make findings of fact
13 and conclusions of law, the master shat-set must state them forth in the report. The
14 master shalt must file the report with the clerk of the court and, in af a nonjury action
15 tobe-triethwithottaijtry, unless otherwise directed by the order of reference, shal must
16 file with it a transcript of the proceedings and 6f the evidence and the original exhibits.
17 The clerk shalferthwith must promptly serve on matt-te-aH the parties notice of the
18 filing.
19 (2) Innonjury actions. In aft a nonjury action, to-be-trieerwithottajury the court shal must
20 accept the master's findings of fact unless clearly erroneous. Within 46 14 days after
21 being served with notice of the filing of the report, any a party may serve on the other
22 parties written objections theretotipen to the report the-etherparties. Application to the
23 court for action tpef on the report and ttpen on objections therete-shaH to the report
24 must be by motion and tpeft on notice as prescribed in stbseetien{e)of K.S.A. 60-
25 206(c), and amendments thereto. The court after hearing may adopt or modify the report,
26 ofmay-motify-tt,-or may reject it the report in whole or in part, eray receive further
27 evidence, or may recommit t the report with instructions.
28 (3) In jury actions. In &ft a jury action, te-be-triee-by-ajtry the master shat must not be
29 tirectedto report the evidence unless regtitred ordered by the court. If the master is
30 available for cross-examination, the master's findings tpeft on the issues submitted to the
31 master are admissible as evidence of the matters found and may be read to the jury,
32 subject to the rutingofthe-courttponany court’s ruling on objections trpeint-oftaw
33 which-may-be-made to the report.
34 (4) Stipulation as to findings. The effect of a master's report is the same whether or not the
35 parties have consented to the reference. When the parties stipulate that a master's
36 findings of fact shatHbe are final, only questions of law arising tpeft from the report shat
37 thereafter may later be considered.
38 (5) Draft report. Before filing the-master's a report, a the master may submit a draft thereof
39 of the report to counsel for all parties for-the-ptrpose—ofreecetving to receive their
40 suggestions.
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COMMENT

The language of K.S.A. 60-253 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

When adopted, K.S.A. 60-253 followed Federal Rule 53 with minor variations. Federal
Rule 53 has been amended several times, most substantially in 2003. Because masters are
not used in state courts nearly as often as in federal court, the Committee determined it is not
necessary to conform K.S.A. 60-253 to the federal rule.

The order of subsections (a) and (b) was reversed because it is more logical for the
reference provision to appear first. The Committee determined that the disqualification
provision in Federal Rule 53(a)(2) would be beneficial, and this was added to the end of
revised subsection (a).

In subsection (c), “electronically stored information” has been added to the list of
evidence of which the master can require production.

The time set in the former statute at 10 and 20 days have been revised to 14 and 21 days,
respectively. See the Comment to K.S.A. 60-206.

60-254. Judgments Judgment.

(a) Definition. A judgment is the final determination of the parties’ rights ef-the-parties in an
action.

(b) Judgment gpert on multiple claims or involving multiple parties. When an action presents
more than one claim for relief — ts-presenteeHran-action; whether as a claim, counterclaim, eress-
efatm crossclaim, or third-party claim — or; when multiple parties are involved, the court may direct
the entry of a final judgment as to one or more, but fewer than all, efthe claims or parties only tpen
an—expfess-determrn&treﬁ |f the court expresslv determmes that there ISno jUSt reason for delay aﬁd

dfreetreﬁOthermse anyorderorotherfermﬂtdemsmn howeverde3|gnated whﬂahthatadjudlcates
fewer than all the claims or the rights and liabilities of fewer than all the parties shalt does not
terminate end the action as to any of the claims or parties; and the-order-or-otherform-of-deciston
tsstbjecttorevistors may be revised at any time before the entry of a judgment adjudicating all the
claims and all the parties’ rights and liabilities ef-aH-theparties.

(c) Demand for judgment;_relief to be granted. A default judgment by-defattt-shalt must not
be-different differ in kind from, or exceed in amount, that-prayed-fortrthe-tdemand-forjudgment

what is demanded in the pleadings. Before ary a default judgment is taken in afty an action in which
a the pleading of the party seeking relief states only that the amount sought as eentains-atemanc
fermoney damages is in excess of $75,000, without demanding a specific amount of money, as
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provided in stbseetion-{a)of K.S.A. 60-208(a), and amendments thereto, the party seeking relief
must notify the party against whom relief is sought of the amount of money for which judgment will
be taken. Notice shal must be given by eertifiet-matt; return receipt delivery regtested, or as the
court may—ofdef orders at Ieast 19 14 days ]Srl‘lﬁf—tﬁ before the date Judgment is sought Proof—of

entered—bydefauﬁ—every Every othe flnal Judgment s—haH should grant the rellef to WhICh the each
party ir-whose-favorttistendered is entitled, even if the party has not demanded stteh that relief in

steh-party’s its pleadings.
COMMENT

The language of K.S.A. 60-254 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Under the Kansas Code, “judgment” is defined differently than under the federal rules.
Subsection (c) requires the giving of notice before taking a default judgment for money
damages when the pleading specifies that the amount sought was in excess of $75,000. That
requirement is not found in the federal rules. The notice must now be given by return receipt
delivery rather than certified mail, allowing the same options as for service of process. The
provision mandating proof of service is deleted as unnecessary. K.S.A. 60-205(d)(1) now
requires a certificate of service be filed with any paper required to be served. There is no
counterpart in the Kansas Code of Federal Rule 54(d).

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.

60-255. Default.

(a) Entry. When a party against whom a judgment for affirmative relief is sought has failed to
plead or otherwise defend, the party is in default. Ypenr On request and prepet a showing by-the that
a party is entitled thereto to a default judgment, the juetge-shalt court must render judgment against
& the party in default for the remedy to which the requesting party is entitled. But re a default
judgment by-defattit-shalt may be entered against a minor or incapacitated person tfitess only if
represented t-the-actton by a guardian, conservator, or other legally authorized representative who
has appeared in the action, or by a guardian ad litem appointed by the court. If the party against
whom a default judgment by-defatt is sought has appeared personally trthe-action,he-orsheL or
Tifappearing by a representative, hisorher that party or its representative)-shal must be served with
written notice of the appheafroﬁ request for judgment at least ﬂaree—e) i days pﬁeﬁo before the
hearlng—eﬁ—suehappheaﬂoﬁ A-orde ca
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may conduct steh hearings or ereers
aceorera make referrals — preserving any statutory rlght efto ajury trial bwuwfo+heﬁames\ﬁheﬁ
ant-asregutredby-any-statute-of the-state: — when, to enter or effectuate judgment, it needs to:

(1) conduct an accounting;

(2) determine the amount of damages;

(3) establish the truth of any allegation by evidence; or

(4) investigate any other matter.

(b) Setting aside a default judgment. Foer-goot-—catse-shewn-the The court may set aside a
default judgment entered-by-defattt under traceerdanee-with K.S.A. 60-260(b) and 60-309, and

amendments thereto.

(&t c) Judgment against the state. No A default judgment by-defatitt-shalt may be entered against
the state, its officers, er-an—officer or its agencies ageney-thereeftntess only if the claimant

establishes his-6r-her a claim or right to relief by evidence satisfactory-to that satisfies the court.
COMMENT

The language of K.S.A. 60-255 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

K.S.A. 60-255 is substantially similar to Federal Rule 55, except that only the court can
enter a default judgment. Subsection (a) now defines when a party is in default.

Amended K.S.A. 60-255 omits former subsection (c), which included two provisions.
The first recognized that K.S.A. 60-255 applies to described claimants. The list was
incomplete and unnecessary. Subsection (a) applies K.S.A. 60-255 to any party against
whom a judgment for affirmative relief is requested. The second provision was a redundant
reminder that K.S.A. 60-254(c) limits the relief available by default judgment.

The time set in the former statute at 3 days has been revised to 7 days. See the Comment
to K.S.A. 60-206.
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60-256. Summary judgment.

(a) Fofdafmaﬁt Bv a clarmrno Dartv A party seeking claiming relief to-recovertpen-a-claim;

. 3 3 aratory may move, with or without supporting
affidavits or suooortlnq declaratlons Dursuant to K.S.A. 53-601, and amendments thereto, for

summaryjudgment on aII or part of the clalm may—at—anydﬁme—aﬂe%ﬂ&e—expﬁath&n-ef—ze-days-from

(b) For By a defending party. A party against whom a—¢tatm;,-cotnterctatm-or-ecross-clatms
asserted—or—a—dectaratoryjudgment relief is sought may;—at-any—time; move, with or without

supporting affidavits or supporting declarations pursuant to K.S.A. 53-601, and amendments thereto,

for a summary judgment t-the-party's-faver-asto on all or any part of the claim thereef.

(c) Moﬂoﬁand-proeeedfngthefeon Tlme for a motlon response and renlv oroceedlnds :Fhe

(1) These times apply unless a different time is set by local rule or the court orders
otherwise:

(A)  aparty may move for summary judgment at any time until 30 days after the close
of all discovery;

(B)  aparty opposing the motion must file a response within 21 days after the motion
is served or a responsive pleading is due, whichever is later; and

(C) the movant may file a reply within 14 days after the response is served.

(2) The judgment sought shat should be rendered forthwith if the pleadings, depestitiens;

answersto-tnterrogatoriesandadmisstons the discovery and disclosure materials on file,

togetherwiththe and any affidavits or declarations;tf-any; show that there is no genuine
issue as to any material fact and that the ﬁewng—paﬁy movant IS entltled to & judgment

asa matter of Iaw

(d) Case not fully adjudicated on the motion.

(1) Establishing facts. If enrmetion-underthis-seetion summary judgment is not rendered
ttpen on the whole ease-orforat-theretief-asked-and-atriakisheeessary action, the court

should, to the extent practicable, determine what material facts are not genuinely at issue.
The court should so determine at-the-heartrgoefthe-motion; by examining the pleadings

and H=re eV|dence before it and by |nterrogat|ng eotrnse’r the attorney —s-haH—rf—praeﬂeabmle
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1 facts-are-actuatty-ancHn-good-faith-controverted. It shatthereupornmake should then

2 issue an order specifying the what facts that-appearwithottsubstantial-controversy; —

3 lncludlng Hﬁe-exfeﬁt—te—whfeh—the—amewﬁ items of damages or other rellef — tsnetin

4 afe-ehire 6 as-are—jtst are not

5 qenumelv at issue. Hpeﬁ—H%&ma«FeHhe—aeﬂﬁﬁ—the The facts S0 specmed shatt must be

6 tleemed treated as established in the action;ane-thetrial-shat-be-conducted-aceordingty.

7 (2) Establishing liability. Aninterlocutory summary judgment may be rendered on liability

8 alone, even if there is a genuine issue on the amount of damages.

9 (e) Form-of-affidavits Affidavits or declarations; further testimony:-defenseregtired.
10 (1) In general. Supperting—and A supporting or opposing affidavits—shatt affidavit or
11 declaration must be made on personal knowledge, shat set ferth-stich out facts as that
12 would be admissible in evidence, and shal show affirmatively that the affiant or
13 declarant is competent to testify to on the matters stated theretn. Sworn—or-certified
14 coptes-of-alpapers-orparts-thereof If a paper or part of a paper is referred to in an
15 affidavit or declaration, a sworn or certified copy must shat be attached thereto to or
16 served therewith with the affidavit or declaration. The court may permit affidavits an
17 affidavit or declaration to be supplemented or opposed by depositions, answers to
18 interrogatories, or further additional affidavits or declarations.
19 (2) Opposing party’s obligation to respond. When a motion for summary judgment is
20 properly made and supported asprevidecHn-thissection, an adverse opposing party may
21 not restupon-the-mere rely merely on allegations or denials efthe-atverseparty's in its
22 own pleadings; bt rather, its the-atverse-party's response; must — by affidavits or by
23 declarations pursuant to K.S.A. 53-601, and amendments thereto, or as otherwise
24 provided in this section;mtst — set ferth out specific facts showing that-there—is a
25 genuine issue for trial. If the aghverse opposing party does not so respond, summary
26 judgment should, if appropriate, shal be entered against the-agherse that party.
27 (F) When affidavits or declarations are unavailable. ShetteHt-appearfrom-the-affidavitsof If

28 a party opposing the motion shows by affidavit or by declaration pursuant to K.S.A. 53-601, and
29 amendments thereto, that, for specified the-party-cannot-for reasons, it cannot stated present by
30 affidavit facts essential to justify stehparty's its opposition, the court may:

31 (1) refuse-the-apphication-forjudgment deny the motion; ermay

32 (2) order a continuance to permit enable affidavits or declarations to be obtained, of
33 depositions to be taken, or other discovery to be kat¢t undertaken; or

34 (3) maymake-stich issue any other just order as-tsjtist.
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(g) Affldawts or declaratlons made submltted in bad falth Shemdﬂ{—appeaﬁeﬂae%aﬂs-faeﬂeﬁ

satisfied that an affldaV|t or declaratlon under thls rule is submltted in bad falth or soIer for t-he

pttpose-of delay, the court shal-forthwith must order the submitting party or attorney empleying
them to pay te the other party the ametnt-ofthe reasonable expenses which-the—fiing—-ofthe

affidavitscaused-theparty-totnctr, including reasenable-atterney attorney’s fees, it incurred as a
result. are-any An offending party or attorney may be adjtedged-gtity-of held in contempt.

COMMENT

The language of K.S.A. 60-256 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Former subsections (a) and (b) referred to summary judgment motions on or against a
claim, counterclaim, or crossclaim, or to obtain a declaratory judgment. The list was
incomplete. K.S.A. 60-256 applies to third-party claimants, intervenors, claimants in
interpleader, and others. Amended subsections (a) and (b) carry forward the present
meaning by referring to a party claiming relief and a party against whom relief is sought.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

Former subsections (c), (d), and (e) stated circumstances in which summary judgment
“shall be rendered,” the court “shall if practicable” ascertain facts existing without
substantial controversy, and “if appropriate, shall” enter summary judgment. In each place
“shall” is changed to “should.” It is established that although there is no discretion to enter
summary judgment when there is a genuine issue as to any material fact, there is discretion
to deny summary judgment when it appears that there is no genuine issue as to any material
fact. Kennedy v. Silas Mason Co., 334 U.S. 249, 256-257 (1948). Many lower court
decisions are gathered in 10A Wright, Miller & Kane, Federal Practice & Procedure: Civil
3d, § 2728. “Should” in amended subsection (c) recognizes that courts will seldom exercise
the discretion to deny summary judgment when there is no genuine issue as to any material
fact. Similarly sparing exercise of this discretion is appropriate under subsection (€)(2).
Subsection (d)(1), on the other hand, reflects the more open-ended discretion to decide
whether it is practicable to determine what material facts are not genuinely at issue.

Former subsection (d) used a variety of different phrases to express the K.S.A. 60-256(c)
standard for summary judgment — that there is no genuine issue as to any material fact.
Amended subsection (d) adopts terms directly parallel to K.S.A. 60-256(c).

The timing provisions for summary judgment are outmoded. They are consolidated and

substantially revised in new subsection (c)(1). The new rule allows a party to move for
summary judgment at any time, even as early as the commencement of the action. If the
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motion seems premature, both subsection (¢)(1) and K.S.A. 60-206(b) allow the court to
extend the time to respond. The rule does set a presumptive deadline at 30 days after the
close of all discovery.

The presumptive timing rules are default provisions that may be altered by an order in
the case or by local rule. A case management order entered under K.S.A. 60-216(b) may
supersede the rule provisions, deferring summary-judgment motions until a stated time or
establishing different deadlines.

If a motion for summary judgment is filed before a responsive pleading is due from a
party affected by the motion, the time for responding to the motion is 21 days after the
responsive pleading is due.

60-257. Declaratory judgment judgments:procedure. Fhe This article governs the procedure for
obtalnlng a declaratoryjudgmentptrrsuanﬁe under article 17 ofthls chapter —shaH—beﬂ%aeeefdanee

mannefpfevrded-rn K S.A.60- 238 and 60 239 and amendments thereto, governa demand for ajury

trial. The existence of another adequate remedy does not preclude a declaratory judgment for

deelarafefy—rehef—rn—eases—whefe—lf that is otherwise appropriate. The court may order a speedy
hearing of ap-aetion-for a declaratory-judgment action anet-may-atvancettonthe-catendar.

COMMENT

The language of K.S.A. 60-257 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-258. Entry of judgment. Entry of judgments shaHbe is subject to the-previstonsof K.S.A. 60-
254(b), and amendments thereto. No judgment shaHbe is effective unless and until a journal entry
or judgment form is signed by the triat judge and filed with the clerk eftheeettt. When judgment
is entered by judgment form, the clerk shalt must serve a copy of the judgment form on all attorneys
of record within three 3 court days. Service may be made personatty-or-by-matt as authorized by
K.S.A. 60-205, and amendments thereto. Failure of service of a copy of the judgment form shat

does not affect the judgment’s validity efthejudgment.

COMMENT

The language of K.S.A. 60-258 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
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K.S.A. 60-258 is substantially different from Federal Rule 58.

60-258a. Comparative negligence.

(a) Effect of contributory negligence. The contributory negligence of afy a party in a civil
action shaHl does not bar steh that party or suehparty's its legal representative from recovering
damages for negligence resulting in death, personal injury, property damage, or economic loss, if
stieh that party's negligence was less than the causal negligence of the party or parties against whom
a claim fer+ecovery is made, but the award of damages to any that party tr-steh-action-shal must
be dimintshed reduced in proportion to the amount of negligence attributed to steh that party. If ary
stieh a party ts—etatming claims damages for a decedent's wrongful death, the negligence of the
decedent, if any, shalt must be imputed to stueh that party.

(b) Special verdicts or findings required. Where When the comparative negligence of the parties
t-any-steh-action is an issue, the jury shalt must return special verdicts; — or in the absence of a
jury, the court shalt must make special findings; — determining the percentage of negligence

attributable to each ef-theparttes; party and determining the total amount of damages sustained by
each efthectaimants claimant. -aneHthe The court must determine the appropriate entey-6f judgment

shattbe-made by-thecotrt. Noe-general-verdict shalbereturned-by-thejury:

(c) Joining additional parties. On motion of any party against whom a claim is asserted for
negligence resulting in death, personal injury, property damage, or economic loss, any other person
whose causal negligence is claimed to have contributed to stieh the death, personal injury, property
damage, or economic loss, shalt must be joined as an additional party to-the-action.

(d) Apportioning liability. Where When the comparative negligence of the parties trary-action
is an issue and recovery is aHewed permitted against more than one party, each steh party shat-be
is liable for that portion of the total dollar amount awarded as damages to afy a claimant in the
proportion that the amount of steh that party's causal negligence bears to the amount of the causal
negligence attributed to all parties against whom stich recovery is aHowed permitted.

(e) Applicability. Fhe-previstons-of-this This section shatbe is applicable to actions pttstant
te under this chapter and to actions commenced ptrstantte under the code of civil procedure for
limited actions.

COMMENT
The language of K.S.A. 60-258a has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology

consistent throughout the Code. These changes are intended to be stylistic only.

There is no counterpart in the federal rules of K.S.A. 60-258a.
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COMMENT

K.S.A. 60-258b is no longer necessary and has been deleted.

60-259. New trial; amendmentofjudgments altering or amending a judgment.

(a) In general.

(1) Grounds for a new trial. A The court may, on motion, grant a new trial maybe-granted

to all or any of the parties and on all or part of the issues wherttappears-thatthe-rights
of theparty-are-stbstantiathy-affected for the following reasons:

(A

e =

€

D

B

Frst—Beeatse-of abuse of discretion ef by the court, misconduct of by the jury
Or an opposing party, et accident or surprise whteh that ordinary prudence could

not have guarded against, or for-any-othereatse-whereby because the party was

not afforded a reasonable opportunity to present is its evidence and be heard on
the merits of the case:;

Seeend—Efroreots erroneous rulings or instructions ef by the court: ;

Fhird—TFhat the verdict, report, or decision was given under the influence of
passion or prejudice: ;

Fotrth—Fhat the verdict, report, or decision is in whole or in part contrary to the
evidence: ;

Fifth—For newly discovered evidence that is material for the moving party
apphying, which ke it could not, with reasonable diligence, have discovered and
produced at the trial- ; or

Sixth—Fhat the verdict, report, or decision was procured by the corruption of the
party obtaining it— and in this case, the new trial shal must be granted as a
matter of right, and all the costs matde—+tthe-ease incurred up to the time of
granting the new trial shal must be charged to the party obtaining the verdict

report, or decision;repertor-verdiet.
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(2) Further action after a nonjury trial. After a nonjury trial, the court may, on ©f motion

for a new trial th-an-action-triechwithott-ajury, the-cotrtmay open the judgment if one

has been entered, take additional testimony, amend findings of fact and conclusions of
law or make new ones, and direct the entry of a new judgment.

(b) Time for to file a motion for a new trial. A motion for a new trial shalt must be served filed
riot no later than 40 28 days after the entry of judgment. After While a timely-filed motion hasbeen

thtus-timely-served is pending, the court tr-its-giseretion may (Htponappheation on motion and
notice to the parties whte-the-motientspending, permit the moving party to amend the motion for
a new trial trlal to state dlfferent or addltlonal reasons gfeunds—ea—gfam—me—peﬁdfﬁg—meﬂeﬁ—upeﬁ

(c) Definite statement of gretnes reasons. The motion shal should not follow the general
language of the-stattte subsection (a) in stating the groetnes reasons for a new trial, but shaH rather
must state specifically the alleged error or other gretaes reasons relied on.

(d) Time forserving to serve affidavits or declarations. When a motion for a new trial is based
tipen on affidavits or on declarations pursuant to K.S.A. 63-601, and amendments thereto, they shat
must be served filed with the motion. The opposing party has ter<16) 14 days after sueh-service
wmem—whreh bemg served to serve flle opposmg affldawts or declaratlons—wmeh—peﬁedﬁay—be

ehewn—eeby—the—par&es—bymmﬂeﬁs-trpui-&ﬂeﬁ The court may permlt reply affldawts or declaratlons

(e) New trial on ©# the court’s initiative efeottrt or for reasons not in the motion. Net No later

than ten{10) 28 days after the entry of judgment, the court, of on its own, irittative may order a new
trial for any reason that would justify granting one on a party’s forwhich-tmight have-granted-a
rew-trtal-on motion, efaparty,and-in-the-erder After giving the parties notice and an opportunity
to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion.
In either event, the court must specify the grotnds-therefor reasons in its order.

(F) Motion to alter or amend a judgment. A motion to alter or amend the a judgment shat must
be served-and filed rot no later than ten{16) 28 days after the entry of the judgment.

(9) Production of evidence. In al-ecases-where-the-grotned-of a case in which a reason for the

motion is error in the exclusion of evidence, want lack of fair reasonable opportunity to prettce
present evidence, or newly discovered evidence, stieh the evidence shal must be prodteed presented
at the hearing ef-the—metionn by affidavit or by declaration pursuant to K.S.A. 53-601, and
amendments thereto, or, when authorized by the jteige court, by deposition or oral testimony efthe
witresses, and the opposing party may rebtitthe-same respond in like manner.

COMMENT
The language of K.S.A. 60-259 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.
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There are substantial differences between K.S.A. 60-259 and Federal Rule 59.

Subsection (a) is amended to delete the phrase “when it appears that the rights of the
party are substantially effected.” That guidance for the court is already set out in the last
sentence of K.S.A. 60-261.

The substance of former subsection (b)(2) was moved to revised subsection (e), which
now conforms to Federal Rule 59(d).

Formerly, K.S.A. 60-250, 60-252, and 60-259 adopted 10-day periods for their respective
post-judgment motions. K.S.A. 60-206(b) prohibits any expansion of those periods.
Experience has proved that in many cases it is not possible to prepare a satisfactory
post-judgment motion in 10 days, even under the former rule that excluded intermediate
Saturdays, Sundays, and legal holidays. Rather than introduce the prospect of uncertainty
in appeal time by amending K.S.A. 60-206(b) to permit additional time, the former 10-day
periods are expanded to 28 days. K.S.A. 60-206(b) continues to prohibit expansion of the
28-day period.

Formerly, K.S.A. 60-250, 60-252, and 60-259 used inconsistent language regarding
motions, including “service and filing,” “made,” and “served.” Now all use “file” or “filed”
to make uniform what must be done for a post-trial motion to delay the time for filing a
notice of appeal.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

Former subsection (d) set a 10-day period after being served with a motion for new trial
to file opposing affidavits. It also provided that the period could be extended for up to 20
days for good cause or by stipulation. The apparent 20-day limit on extending the time to
file opposing affidavits seemed to conflict with the K.S.A. 60-206(b) authority to extend
time without any specific limit. This tension between the two rules may have been
inadvertent. It is resolved by deleting the former subsection (d) limit. K.S.A. 60-206(b)
governs. The underlying 10-day period was extended to 14 days to reflect the change in the
K.S.A. 60-206(a) method for computing periods of less than 11 days.

60-260. Relief from a judgment or order.

(a) Etericat Corrections based on clerical mistakes; oversights and omissions. The court may
correct a clerical mistake or a mistake arising from oversight or omission whenever one is found in
a Clertealmistakestirjudgments;-orders judgment, order, or other parts part of the record, The court
may do so on motion or on its own, with or without notice. But after an appeal has been docketed
in the appellate court and Whl|e it is pendlnq such a mlstake may be corrected onIv Wlth the
appellate court’s leave. ane-e i v i i d
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(b) M

for relief from a flnal |udqment order, or proceedlnq On motion and u’peﬁ%uehju_st terms as-are

ftst, the court may relieve a party or saieHparty's its legal representative from a final judgment, order,
or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence whiehby-dte that, with reasonable diligence, could not have
been discovered in time to move for a new trial under K.S.A. 60-259(b), and
amendments thereto;

(3) fraud (whether heretofore—denominatedt previously called intrinsic or extrinsic),
misrepresentation, or ether misconduct of by an agverse opposing party;

(4) the judgment is void,;

(5) the judgment has been satisfied, released, or discharged;; erapriof it is based on an
earlier judgment uper-whichttisbased that has been reversed or etherwise vacated;; or

applying it prospectively is no longer equitable—that—the—judgment—shottd—have
prospective-apphication; or

(6) any other reason that justifies justifying relief from-the-operationof thejudgment.

(c) Timing and effect of the motion.

(1) Timing. Fhe A motion under subsection (b) must shalt be made within a reasonable
time; — and for reasons (1), (2), and (3) ret no more than one year after the entry of the
judgment; or order; or the date of the proceeding was-entered-or-taken.

(2) Effect on finality. A The motion tnderthissubsection{b) does not affect the finatity-of
ajudgment judgment’s finality or suspend its operation.

(d) Other powers to grant relief. This section does not limit a court’s the power of-a-eotrt to:

(1) entertain an independent action to relieve a party from a judgment, order, or proceeding;;
of

(2) to grant relief to-atefendantnotactta i decHin under K.S.A.
60-309, and amendments thereto to a defendant Who was not personally notified of the
action; or
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(3) te set aside a judgment for fraud tpett on the court.

(e) Bills and writs abolished. The following bills are abolished: bills of review, bills in the
nature of brlls of revrew and wWrits Wﬁts of coram nobrs coram VObIS and audlta querela—anel—bes

COMMENT

The language of K.S.A. 60-260 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

The final sentence of former subsection (b) specified that the procedure for obtaining any
relief from a judgment was by motion as prescribed in article 2 or by an independent action.
That provision is deleted as unnecessary. Relief continues to be available only as provided
in the Kansas Code or by independent action.

60-261. Harmless error. Unless justice requires otherwise, no Ne error in eitherthe-admission

admitting or the-exctuston-of excluding evidence — aneHro or any other error er-tefectirranyrutng
ororderorinanything-done-oromitted by the court or by-any-ofthe-parties a party — is ground for

granting a new trial, et for settlng aSIde averdlct or for vacatlng modlfylngl or otherW|se dlsturblng
a judgment or order ; e8
stbstanttabjustice. The-courtat At every stage of the proceedlng the court must dlsregard anyerref

or-defectin-theproceeding-which-does all errors and defects that do not affect the any party’s
substantial rights eftheparties.

COMMENT

The language of K.S.A. 60-261 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-262. Stay of proceedings to enforce a judgment.

(a) Automatic stay; exceptions = for injunctions and receiverships. Except as stated hereirt
in this section, no execution shal may issue tpef on a judgment, nor shal may proceedings be taken
forttsenforcement to enforce it, until theexpirationof16 14 days have passed after its entry. bntess
But unless the court orders otherwise erdered-by-the-eotrt, an interlocutory or final judgment in an
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actton-for-antnjunction-orin-arecetvership-action,—shal the following actions are not be stayed

duﬁng—the—peﬁod after ﬁs—eﬁtw belnq entered even |f and—trntrl an appeal IS taken efdtrrrng—the

(1) for an injunction; or

(2) for a receivership.

(b) Stay pending the disposition of a 6ft motion fer-rew-triat-or-forjudgment. Htsdiscretion
and-on-stch-conditions On appropriate terms for the opposing party’s security efthe-atverseparty

asare-propet, the court may stay the execution of er-any-preceedings-to-enferce a judgment — or
any proceedings to enforce it — pending the disposition of any of the following motions:

(1) under K.S.A. 60-250, and amendments thereto, for judgment as a matter of law;

(2) under K.S.A. 60-252(b), and amendments thereto, to amend the findings or for additional
findings;

(3) under K.S.A. 60-259, and amendments thereto a—me*creﬂ for a new tnal or to alter or
amend a judgment; mate{ 3 J—and-a

(4) under K.S.A. 60 260, and amendments thereto of-a-metion for rel|ef from ajudgment
ororder 3 3 SA ane-a

(c) Injunction pending appeal. Wher While an appeal is takert pending from an interlocutory

order or final judgment grantiag that grants, eissetving dissolves, or gerying denies an injunction,
the judlgetrstehjudge seiseretion court may suspend, modify, restore, or grant an injunction ettring
thependency of the-appeatupon-stch on terms asto for bond or etherwise-astteonstdersproperfor
the-seetrity-of other terms that secure the opposing party’s rights ef-the-atverse-party.

(d) Stay tpenrr with bond on appeal. Wheﬁ Ifan appeal IS taken the appellant mav obtaln a stav
by gtvinga supersedeas bond may e-eXeE
{a) except in an action described in subsectlon (a)(l) or (a)(2) The bond may be g|ven at upon or
after the-time-of filing the notice of appeal. The stay tseffective takes effect when the court approves

the stipersedeas bond is-approvedby-the-cotitt.

(e) Stay t-faver-of without bond on an apDeal bv the state, its off|cers, or ageﬁey—t-hefeef its
aqenC|es The court must not requwe a Whena ¥

judgmeﬁt—ls—stayed—no bond obllgatlon or othersecuntyehaH—befequfredfrom the appellant when

granting a stay on an appeal by the state, its officers, or its agencies or on an appeal directed by a

department of the state.
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() Pewer-of-appetatecourt Appellate court’s power not limited. Fre-provistonstathis This

section ¢e does not limit ary the power of the appellate court or efajtdge-orjustice-thereof one of
its judges or justices:

(1) to stay proceedings dtring-the-pendency-of-anappeat — or t6 suspend, modify, restore,
or grant an injunction — euring-the-pendeney-of while an appeal is pending; or

(2) to make-any issue an order apprepriate to preserve the status quo or the effectiveness of
the judgment stbsegtently to be entered.

(9) Stay et—;udgmeﬁt—utreﬁ W|th multrple clalms or Qartle Wheﬁ—areetrrt—has—efdefed—a—frﬁ-al

he A court may stay the enforcement of

that a final flnal Judgment entered under K S.A. 60- 254(b) and amendments thereto, until the-entering

of it enters a stubseqtent later judgment or judgments, and may prescribe steh-cenditions-as-are
terms necessary to secure the benefit thereefte of the stayed judgment for the party in whose favor

thejuagmentts it was entered.

COMMENT

The language of K.S.A. 60-262 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-262 is substantially similar to Federal Rule 62, except the Kansas Code has
no counterparts of Federal Rule 62(f) or the last sentence of Federal Rule 62(c).

The final sentence of former subsection (a) referred to subsection (c). It is deleted as
unnecessary. Subsection (c) governs of its own force.

The time set in the former statute at 10 days has been revised to 14 days. See the
Comment to K.S.A. 60-206.

60-263. Disability of judge. If by+easonofdeath;stcknessorotherdisabtity; a judge before whom

an action has been tried is unable, because of sickness, death, or other disability, to perform the
court’s duties te-be-performed-by-the-cotrttnder-this-articte after a verdict is returned or findings
of fact and conclusions of law are filed, ther any other judge sitting in or assigned to the court in
which the action was tried may perform those duties. +btt However, H-steh-other the successor
judge may grant a new trial if the |udqe flnds for anv reason B—Saﬂsﬁed that he—efehe the |udg

cannot perform those dutres bees 3 3 3 or-the
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COMMENT

The language of K.S.A. 60-263 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-263 originally followed the federal rule. Federal Rule 63 was substantially
revised in 1991 and is now applicable to any situation in which a judge is unable to proceed
with a hearing or trial.

60-264. Process+
onparty When an order drants rellef for a nonpartv or

Enforcmq relief for or adalnst a

' an-order may be +awfu+ty enforced agalnst a ongartypefsoﬁ
who—rs—not—a—party heonehe—rs—ﬁeb’ret(ﬁhesame—pfocess the procedure for enforcing ebetienceto
the order is the same as Hfhe-or-she-were for a party.

COMMENT
The language of K.S.A. 60-264 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-264 follows Federal Rule 71.

60-265. Applicability of article.

(a) Generally. The provisions of this article shatt apply ety to civil actions and proceedings in
the district courts, other than actlons commenced pursuant to the code of civil procedure for limited
actions, and

(b) Additional circumstances when this article may be applicable. In actions and proceedings
in the district courts, other than civil actions, the codes of procedure adopted for those proceedings
must govern. When the codes of procedure adopted for proceedings in the district court other than
civil actions, or the codes of procedure for any other court, commission, or other judicial or quasi-
judicial body, fail to contain a specific provision on a particular procedure, then the provisions of
this article may be adopted.

161



WD

5

6

7

8

9
10
11 (c) Matters not specifically included in this article. trany-matter-ever-which-the-coturt-has
12 jorisdictionbutwith-reference-to-which When no speetfie provision istretueed in this article refers
13 specifically to a matter over which the court has jurisdiction, the court shal must proceed in steh

14 a just and equitable manner as-shat-be-jtst-and-eqtttable-toprotect that protects the rights and
15 interests of all affected parties affected-thereby.

16 COMMENT

17 The language of K.S.A. 60-265 has been amended as part of the general restyling of the
18 Kansas Code to make it more easily understood and to make style and terminology
19 consistent throughout the Code.

20 Other than the addition of language excluding limited actions, K.S.A. 60-265 has not
21 been amended since its adoption in 1963. At that time, the Judicial Council Advisory
22 Committee noted: “There are many provisions in the Kansas substantive law for special
23 procedure. We cannot expect to reach them all in this code. The most practical solution will
24 be to amend the provisions in the substantive law to conform to these rules.” The
25 amendment simplifies the statute, consistent with that approach, and makes clearer the
26 relationship after unification of the district court between this code and other codes such as
27 those governing probate, juvenile justice, and care of children proceedings. Language
28 permitting the adoption of all or part of these procedural rules by any other court or body has
29 been deleted as unnecessary.

30 The former reference to proceedings in the supreme court has been deleted. Appellate
31 procedure has changed significantly since the Code was enacted and is now governed by
32 Supreme Court Rules.

33 K.S.A. 60-265 has no counterpart in the federal rules.

34 60-266. Jurisdiction and venue unaffected. This article shaH does not be-eonstrtedto extend or
35 limit the jurisdiction of the district courts or the venue of actions theretst in those courts.
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COMMENT

The language of K.S.A. 60-266 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-266 is similar to Federal Rule 82.

60-267. Rules by district courts.

(a) Local rules. Eaech A district court, acting by aetter-ef a majority of the judges of the district
court, may from-time-to-timemake adopt and amend rules governing its practice. A local rule must
be consistent nrettreonsistent with this article. Copies of rules and amendments so-ate-by-any

districtcotrt-shaltpen must, on their promttgation adoption, be furnished to the supreme court.

(b) Procedure when there is no controlling law. In all cases not provided for by this article, the
district courts may regulate thetr practice in any manner roettreonsistent consistent with this article
and ether rules prescribed by the supreme court.

COMMENT
The language of K.S.A. 60-267 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-267 is similar to Federal Rule 83.

60-268. Forms. Forms provided by the judicial council are-deemed-suffictent suffice under this
artlcle and |Ilustrate the SImD|ICItV and breV|tv that thls artlcle contemplates are—intended-to-be

COMMENT

The language of K.S.A. 60-268 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-268 is similar to Federal Rule 84.

163



g~ owwN

~N o

10
11

12
13
14
15

16

17
18
19

20

21

22
23
24
25
26
27

28
29
30
31
32

60-270. Retaining original records until case closed.

(a) Any A party or attorney tapessesston-of possessing original deposition transcripts, original
responses to interrogatories, original requests for admissions, original requests for production, or

other original matters produced during discovery skat must retain steh those documents until the
case is closed.

(b) Except as provided further in subsection (c), when the case has been closed the party or
attorney tapossesster-of possessing the original documents specified in subsection (a) may destroy
or dispose of steh-dectments them.

(c) Original discovery documents subject to or covered by a protective order, court rule, statute,
or written agreement of the parties shalt must be retained, returned, destroyed, or disposed of in
accordance with the terms of the order, rule, statute, or wittert agreement.

(d) As used in this section, "closed" means when an order terminating the action or proceeding
has been filed and all appeals have been terminated, the time for appeal has expired, or when the
judgment is either satisfied or barred under the-previstonsoef K.S.A. 60-2403, and amendments
thereto.

COMMENT
The language of K.S.A. 60-270 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology

consistent throughout the Code. These changes are intended to be stylistic only.

K.S.A. 60-270 has no counterpart in the federal rules.

60-271. Acceptance of petitiens filings by telefacsimie-communtcation electronic means.

(a) Generally. Pttstantte To the extent provided by supreme court rule, the clerks of the district
and the appel Iate courts m—theeta’t&ef—lé&ﬁsasshaH must accept documents for filing byte{cfacwle

ameﬁdmeﬁfs—thefefe electronlc means. As used in thls sectlon “document” means a pleadlnq

motion, exhibit, declaration, affidavit, memorandum, paper, order, notice, and any other filing by
or to the court.

(b) Signatures and verifications. A document may be signed or verified by electronic means that
are consistent with supreme court rules. The signature orfthe-telefacsimie-communication-shattbe
aceepted-as-satisfying or verification by electronic means satisfies the regtirements-of requirement
for signing or verifying a document in K.S.A. 60-211, and amendments thereto, and in any other
section in this code.
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COMMENT

The language of K.S.A. 60-271 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

No substantive change to current rules regarding telefacsimile filing is intended. The use
of the broader terms “electronic means” and “document” will accommodate future expansion
of electronic filing methods pursuant to supreme court rule. Subsection (c) is deleted as
unnecessary.

K.S.A. 60-271 has no counterpart in the federal rules.

60-301. Summons; issuance. gpon On the filing of the a petition, the clerk shaH-ferthwith must
promptly issue a summons for service tpon on each defendant in accordance with K.S.A. 60-303,
and amendments thereto. Ypoen On the written request, ofthe-plaintiff the clerk must promptly issue

a separate or additional stmmoenses-shatHsstefor-any-tdefendant summons. A summons must be

served with a copy of the petition.

COMMENT

The language of K.S.A. 60-301 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-302. Summons; form. The summons shal must be signed by the clerk, dated the day it is issued,
and bear the court’s betrder-the seal. of-the-cotrtand-shalt be-deemed The summons is sufficient
if in substantial compliance with the form set forth by the judicial council.

COMMENT
The language of K.S.A. 60-302 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
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1 60-303. Methods of service of process.

2 (a) Ingeneral. Methods of service of process within this state, except service by publication as

3 provided in K.S.A. 60-307, and amendments thereto, are described in this section. Methods of

4 out-of-state service of process are described in K.S.A. 60-308, and amendments thereto.

5 (b) Who serves process. The sheriff of the county in which the action is filed shalt must serve

6 any process by any method authorized by this section, or as otherwise provided by law, unless a

7 party, either personally or through an attorney, notifies the clerk that the party elects to undertake

8 responsibility for service ant-so-rotifies-the-clerk.

9 (c) Service by return receipt delivery.
10 (1) Service of process may be made by return receipt delivery, shatHnetuee-serviee which
11 is effected by certified mail, priority mail, commercial courier service, overnight delivery
12 service, or other reliable personal delivery service to the party addressed, in each
13 instance evidenced by a written or electronic receipt showing to whom delivered, the
14 date of delivery, the address where delivered, and the person or entity effecting delivery.
15 (2) The sheriff, party, or party's attorney must give to the person or entity effecting delivery
16 shat-eattse a copy of the process and petition or other document to-be-ptaeed in a sealed
17 envelope, with postage or other delivery fees prepaid, addressed to the person to be
18 served in accordance W|th K. S A 60 304 and amendmentsthereto—wmpeetageefefhef
19 a4 e-3ea
20
21 (3) Service of process shal-be-constaered is obtained under K.S.A. 60-203, and amendments
22 thereto, upon the delivery of the sealed envelope.
23 (4) After service and return of the return receipt, the sheriff, party, or party's attorney shat
24 must execute and file a return et of service, statitg The return of service must state the
25 nature of the process, to whom delivered, the date of delivery, the address where
26 delivered, and the person or entity effecting delivery. Fhe-etiginalretarnofserviceshat
27 be-fiteehwith-the-elerkatengwith 1t must include a copy of the return receipt evidencing
28 steh delivery.
29 (5) If the sealed envelope is returned with an endorsement showing refusal to accept
30 delivery, the sheriff, party, or the party's attorney may send a copy of the process and
31 petition or other document by first-class mail, postage prepaid, addressed to the party to
32 be served, or may elect other methods of service. If mailed, service shaH-be is considered
33 to be obtained three 3 days after the mailing. by-first-ctassmattpostageprepate,which
34 shalt Mailing must be evidenced by a certificate ef-serviee filed with the clerk. If the
35 unopened envelope sent by first-class mail is returned as undelivered for any reason,
36 service is not obtained and the sheriff, party, or party's attorney shal must file an
37 amended certificate efservice with the clerk indicating nondelivery;aneserrice by-steh
38 matting-shat-netbeconsidered-obtained. Mere failure to claim the sealed envelope sent
39 by return receipt delivery is not refusal of service within the meaning of this subsection.
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(d) Personal and residence service.

(1) Fhe A party may file with the clerk a written request with-the-eterk for personal service

or, in the case of service on an individual, for residence service.

(A) Personal service shal-be-made is effected by delivering or offering to deliver a
copy of the process and aecompanying-doectments petition or other document to

the person to be served.

(B) Residence service shatt-be-mate on an individual is effected by leaving a copy
of the process and petition; or other document te-be-served; at the individual’s

dwelling hettse or usual place of abode eftheperson-te-be-served with some
personr someone of suitable age and discretion restetngthereirs who resides there.

(C) Ifpersonal or residence service cannot be made tpen on an individual, other than
a minor or a disabled person, by-petsetial-ortestdence-service; service maybe
madle is effected by leaving a copy of the process and petition; or other document
to-be-served; at the defendant's individual’s dwelling hoetse or usual place of
abode and mailing to the individual by first-class mail, postage prepaid, a notice
that stieh the copy has been left at steh the individual’s dwelling hotise or usual

place of abode te-the-individualby-first-ctassmat.

(2) When process is to be served under this subsection, the clerk efthe-cotrt-shal must

deliver the-processand sufficient copies of the process and petition; or other document
to—be—served; to the sheriff of the county where the process is to be served or, if
requested, to a person appointed to serve process or to the ptatatiff's requesting party’s
attorney.

(3) Service, levy, and execution of all process under this subsection, including, but not

limited to, writs of execution, orders of attachment, replevin orders, orders for delivery,
writs of restitution, and writs of assistance, shalt must be made by a sheriff within the
sheriff's county, by the sheriff's deputy, by an attorney admitted to the practice of law
before-the-stpreme-cotrtof in Kansas or by seme a person appointed as a process server
by a judge or clerk of the district court, ;exeeptthata A subpoena may also be served
by any other person who is not a party and is nettess-than at least 18 years of age.
Process servers shal should be appointed freely and may be authorized either to serve
process in a single case or in cases generally during a fixed period of time. A An

appointed process server or an authorized attorney may make the service anywhere in
or eut-efthe outside this state and shal must be allowed the fees prescribed for the
sheriff in K.S.A. 28-110, and amendments thereto. -for-the-sheriff-ane-stek The court
may allow other fees and costs asthe-cetrtshat-alHow. AHpersens A person authorized
under this subsection to serve, levy, or ane execute process shat-be is considered an
"officer" as that term is used in K.S.A. 60-706 and 60-2401, and amendments thereto.
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(4) Inall cases when the person to be served, or an agent authorized by the person to accept
service of process, refuses to receive copies-thereof the process, the offer of the duly
authorized process server to deliver eopiesthereof the process, and the refusal, shat-be
& Is sufficient service of the process.

(e) Acknowledgment or appearance. An acknowledgment of service on the summons is
equivalent to service. The voluntary appearance by a defendant party is equivalent to service asof
on the date of appearance.

(f) Other service methods for garnishments. In addition to other methods listed in this section,
a person serving a garnishment process may serve the process by any of the following methods:

(1) First-class mail. Process may be sent to a person by first-class mail by placing a copy
of the process and petition or other document to be served in an envelope addressed to
the person to be served in accordance with K.S.A. 60-304, and amendments thereto, at
the person’s last known address. The envelope used for service must be addressed to the
person in accordance with K.S.A. 60-304, and amendments thereto, and must contain
adequate postage. The envelope must be sealed and placed in the United States mail.
Service by first-class mail is complete when the envelope is placed in the mail unless it
is returned undelivered.

(2) Telefacsimile communication. Process may be sent to a garnishee by telefacsimile
communication at a telefacsimile number designated by the garnishee. Service is
complete upon receipt of a confirmation generated by the transmitting machine.

(3) Internet electronic mail. Process may be sent to a garnishee by internet electronic mail
at an internet electronic mail address designated by the garnishee and as provided by
supreme court rules. Service is complete upon receipt of an electronic confirmation of

delivery.

COMMENT

The language of K.S.A. 60-303 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Although K.S.A. 60-303 states that it describes methods of service in the state,
subsection (d)(3) refers to service outside the state, and K.S.A. 60-308 now refers back to
K.S.A. 60-303 for service by return receipt delivery.

Subsection (f) was modeled after K.S.A. 61-3003(g) and was added so that process

methods for garnishment actions would be the same under Chapter 60 and Chapter 61.
Differences between subsection (f) and K.S.A. 61-3003(g) are intended to be stylistic only.
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60-304. Service of process, on whom made. As used in this section, “serving” means making
service by any of the methods described in K.S.A. 60-303, and amendments thereto, unless a specific
method of making service is prescribed in this section. Except for service by publication under
K.S.A. 60-307, and amendments thereto, service of process under this article shal must be made as
follows:

(a) Individual. "Ypen On an individual other than a minor or a disabled person, by serving the
individual or by serving an agent authorized by appointment or by law to receive service of process.
bt If the agent is one designated by statute to receive service, such further notice as the statute
requires shal must be given. Service by return receipt delivery shal must be addressed to an
individual at the individual's dwelling hotse or usual place of abode and to an authorized agent at

the agents usual or de5|gnated address If servree—by—reﬂtm—reeefpt—detwefy—te—the—mdfwdﬂal-s
) clatme the sherlff partylor partysattorney

a&&buwmwadﬁms&af%mg flles a return eft of serV|ce stating that the return receipt delivery
to the individual at steh the individual's dwelling hetse or usual place of abode hasbeer was

refused or unclaimed and that a business address is known for stieh the individual, the sheriff, party,

or party’s attorney may complete service by return receipt delivery, addressed to the individual at
the individual’s business address.

(b) Minor. Ypen On a minor, by serving:
(1) the minor; and atse
(2) either
(A) the minor's guardian or conservator, if the minor has one within the this state; 6f

(B) the minor's father, f mother, or other person having the minor's care or control
or with whom steh the minor resides; ;or

(C) if service cannot be made upenr-any-of-them as specified in subdivision (A) or
(B), then as provided by order of the jtege court.

Service by return receipt delivery shalt must be addressed to an individual at the individual's
dwelling hetse or usual place of abode and to a corporate guardian or conservator at steh the
gtardtan guardian’s or conservator's usual place of business.

(c) Disabled person. Ypett On a disabled person, as defined in K.S.A. 77-201, and amendments
thereto, by:

(1) serving

(3A) stehthe person's guardian, conservator, or acompetent adult member of steh the
person's family with whom the person resides; ;o6f
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(B) if sueh the person ts-tving resides in an institution, ther the director or chief
executive officer of the institution; or;

(C) if service cannot be made tpenr-any-of-them as specified in subdivision (A) or
(B), thent as provided by order of the jtege; court; and

(2) unless the jttge court otherwise orders, serving the disabled person.
Service by return receipt delivery shal must be addressed to & the director or chief executive officer
of an institution at the institution, to any other individual at the individual's dwelling ketise or usual
place of abode, and to a corporate guardian or conservator at stueh—gtareian the guardian’s or
conservator's usual place of business.
(d) Governmental bodies. On:

(1) Ypor a county, by serving one of the county commissioners, et the county clerk, or the
county treasurer;

(2) upen a township, by serving the clerk or the a trustee;
(3) upet a city, by serving the clerk or the mayor;
(4) upon any other public corporation, body politic, district, or authority, by serving the

clerk or secretary or, if the clerk or secretary is not to-be found, te any officer, director,
or manager thereof; and

(5) upon the state or any governmental agency of the state, when subject to suit, by serving
the attorney general or an assistant attorney general.

Service by return receipt delivery shal must be addressed to the appropriate official at the official's
governmental office. Income withholding orders for support and orders of garnishment of earnings
of state officers and employees shalt must be served tipon on the state or governmental agency of
the state in the manner provided by K.S.A. 60-723, and amendments thereto.

(e) Corporations, domestic or foreign limited liability eempanry companies, domestic or
foreign limited partrership partnerships, domestic or foreign limited liability parthership
partnerships, and partnerships. "pett On a domestic or foreign corporation, domestic or foreign
limited liability company, domestic or foreign limited partnership, domestic or foreign limited

liability partnership, or tpeft a partnership or other unincorporated association;wherbytaw-tt-may
be-sted-as-stieh; that is subject to suit in a common name, by:

(1) by serving an officer, manager, partner, or a resident, managing, or general agent;; ot

(2) by leaving a copy of the summons and petition or other document at any of its business
office-of the-defendant offices with the person having charge thereof;; or
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(3) by serving any agent authorized by appointment or regtired by law to receive service of
process; and — if the agent is one authorized by taw statute to receive service and the
tawv statute so requires; — by also mailing a copy to the defendant.

Service by return receipt delivery on an officer, partner, or agent shatt must be addressed to stiek the
person at the person's usual place of business.

(f) Resident agent for a corporation €erperatiert, limited liability company, limited
partnership, or limited liability partnership residentagent. Wheneverany A domestic corporation,
domestic limited liability company, or domestic limited partnership, erary and, if it is authorized
to transact business or transacts business without authority in this state, a foreign corporation,
foreign limited liability company, or foreign limited partnership atthorized-te-transactbustnessor
transacting-bustness-without-authortty-th-this-state; irrevocably authorizes the secretary of state as
its agent to accept on its behalf service of process, or any notice or demand required or permitted
by law to be served on it, when (1) it falls to appomt or malntaln in this state a resident agent tpon
on whom service eftega 3 demant may be had whenever
the or (2) its resident agent of-stich i Hi tabih 3

cannot Wlth reasonable d|||gence be found at the reglstered offlce in th|s state—Hae-secret&ry—o‘f—state

parﬂaershrp SerV|ce on the secretary of state of any process notlce or demand agarnst—t-he
y i 3 htp-shal must be made by delivering to the
secretary of state, by personal service or by return receipt delivery, the original and two copies of

the process and two coples of the petltlon notice, or demand—oﬁhecterk—of—thecotrrt—maysend—the

seeretaryo%state—bwetbrﬁmefpt—dehvefy +n+heevent—thatWhen any process notlce or demand
is served on the secretary of state, the secretary s-haH must promptly forward immediatety-catse a

copy of stehp areted it by return receipt delivery, addressed to
the corporation, I|m|ted I|ab|I|ty companyl or limited partnership at its principal office as it appears
in the records of the secretary of state, or t6 at the registered or principal office of the corporation,
limited liability company, or limited partnership in the state of its incorporation or formation. The
secretary of state shalt must keep a record of all processes, notices, and demands served ttpor on the
secretary under this subsection, and shalt must record ir-the-reeere the time of the service and the
action taken by of the secretary with-refereneeto-it. A fee of $40 shatt must be paid to the secretary
of state by the party requesting the service of process, to cover the cost of stueh-service-of serving
process, except the secretary of state may waive the fee for state agencies. Fhat The fee shal must
not be included withir in or paid from any deposit as security for ary costs or the docket fee required
by K.S.A. 60-2001 or 61-4001, and amendments thereto.

(9) Insurance companies or associations. Service of summons or other process may-alse-be
mmade on any insurance company or association, organized under the laws of the this state ef<ansas,
may also be made by serviee-6f serving the commissioner of insurance in the same manner as that

prowded for serV|ce on forelgn insurance companles or assomahons AH—the—reqtnrements—oHaw
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(h) Service gpefrt on an employee. If theplaintf a party or the-platntiff's a party’s agent or
attorney files an affidavit or a declaration pursuant to K.S.A. 53-601, and amendments thereto, that

to the best of the affiant's or declarant’s knowledge and belief the defentantisanonrestdent-whe
person to be served is employed in this state, and is a nonresident or that the place of residence of
the defendant person is unknown, the affiant or declarant may ¢hreet request that the-serviceof
stmmons-orotherprocessbemateby the sheriff or other duly authorized person by-etrecting direct
an officer, partner, managing or general agent, or the persett individual having charge of the effice
of place ef-employment at which the defendant person to be served is employed, to make the

tefendant person available fer—the—ptrpose—of—permitting to permit the sheriff or other duly
authorized person to serve the summons or other process.

COMMENT

The language of K.S.A. 60-304 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

60-305. Process agents for public utilities, except motor common and contract carriers. Every
individual, partnership, association, or corporation engaged in the business of transmission of
communications, or the distribution of electricity, gas, water, or petroleum products; — which is
subject to regulation by the state corporation commission, and doing business in this state;shat
dlestgrate — must appoint, in accordance with K.S.A. 60-306, and amendments thereto, a resident
of the this state efKansastpon on whom process may be served. Ary The individual, partnership,

association, eempafy or corporation may revoke the appointment ane-destgration-of-steh-person

trpeﬁ—whﬁm—pfeeess—may—be-sefved- by appomtlng any other gualified person gtatifiet-as-above
; i as-provided in accordance with K.S.A. 60-306,

and amendments thereto Evefy A second or subsequent appointment shal must also gestgnate state
the name of the person whose-ptace-ts-fited who is being replaced by stieh the appointment.

H-any—sueh—eompany An individual, partnership, association, or corporation that fails to

tlestgrate-and appoint steh a person to receive process, as required by this section, stehproeess may

be served as—providee-by under the other provisions of this article 3-ofchapter-66-ef-theKansas
Statutes-Annotated,and-amendments-thereto.

COMMENT
The language of K.S.A. 60-305 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
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60-305a. Process agents for motor common carriers. Every individual, partnership, association,
or corporation engaged in the business of transportation as a common carrier ; — which is subject
to regulation by the state corporation commission, and doing business in this state  —shalt must

tlestgnate-some appoint a person residing in this state on whom &H process angoticestssteeby-any
eetrtofrecord may be served. Hrevery-case-steh The individual, partnership, eemparty association

or corporation shal must file a certificate of the appointment ane-destgration-of-steh-persett in the
office of the state corporation commission or as required ptrstantte by 49 U.S.C. 11506. Fhe

service Servrce of the process trpen on the ppornte person so-testgnated;trany-ctviactionshat

3 S mptete-as+f has the same effect as service efstch
proeess—weremdeupoﬁ on the presrdent or other chief officer of steh the individual, partnership,
eempany association, or corporation. Anry The |nd|vrdual partnershrp eompecny assocratron, or
corporation may revoke the appointment a i i

be—served; by appointing any other gualified person quatmed—as—abeve—speerﬂed and frlrng a
certificate of steh the appointment. Every A second or subsequent appointment shaH and certificate

of appointment must also desigrate state the name of the person whese-ptace-isfited who is being
replaced by stieh the appointment. H-any-steh An individual, partnership, eempany association, or
corporation that fails to gestgrate-ane appoint stteh a person to receive process, as required by this

section, sueh—proeess may be served w&nyeountyas—prowded—by under the other provisions of this

article

COMMENT

The language of K.S.A. 60-305a has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-306. Process service agent.

(a) Generally. Ary An individual, partnership, association, or corporation may fiet-the-office
ef—theseefetar;fef—state—an—rﬁstrtmer’rt—appmﬁﬂng pporn a resident of the thrs state ef—teansas as
service agent tpen-whem dteia
served, andeonsentrngconsent Withe 0 i j tecHrthi that
servieeof process may be ﬁsuedeute%anyeetrrtrupeﬁsueh served on the service agent as the agent
of steh the individual, partnership, association, or corporation. Fhe An instrument appointing steh
the service agent shalt must be acknowledged, must be filed with the office of the secretary of state,
and must include:;-shaH-state

(1) the name and address of the person or entity making the appointment;

(2) the name and residence or office address of the service agent; ; and
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3) |f an entltv makes the appomtment the state of its formatlon ehaH—befeeefded-at—laﬁgth

(b) Change of address. An appointment shalt must be amended, in writing, and filed with the
secretary of state whenever the name or address of the service agent tsrotongeracetrate changes.

(c) Period of appointment. Fhe An appointment shal+ematrt remains in effect for a period of
three years from the date of its flllng unless it |s revoked ina ertlng that is executed in the same
manner as stteh the appointment;-whic ca b aheH
service-agents and is filed with the office of the secretarv of state.

(d) Collection of fee. The fee for filing an appointment, amendment, or revocation shalbe is
$20. The secretary of state shalt must remit all fees received pursuant to this section to the state
treasurer in accordance with the provisions of K.S.A. 75-4215, and amendments thereto. Ypef
recetptof-each-stuch-remittance,the The state treasurer shat must deposit the entire amount in the
state treasury to the credit of the information and copy service fee fund created in K.S.A. 75-438,
and amendments thereto.

(e) Effect of service tpenrr on agent. When any-person,—fiduetary an individual, partnership,
association, or corporation shatHave has appointed stieh a service agent and steh the appointment

remains unexpired and unrevoked, process issued in any action or proceeding against stehperson;
fiduetary the individual, partnership, association, or corporation in any court may be served tpon
stieh on the service agent. Service by publication shat-be is of no force or effect where when an
appointment of service agent made and filed asheretfprovided under this section remains in effect,
unless process showing tpef on its face the name and address of stieh the service agent shat-have
has been duly issued to the proper officer of the county of stieh the service agent's address restdenee
as-shown-on-theregisterof-service-agents and returned-by-steh the officer to-whom-ithasbeen
dfreeted—wﬁhraﬂetatreﬁ—ﬂt&tsueh flles areturn statlnq that the offlcer cannot find sueh the service
agent in the county. Stuehrota at-a 3 i 3

founck:

COMMENT

The language of K.S.A. 60-306 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

Subsections (a)(1), (2), and (3) were added at the request of the office of the secretary
of state. References to recording appointments in the “register of service agents” have been
deleted as outdated. Appointments must now be “filed” with the office of the secretary of
state, which more accurately represents current practice.
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60-307. Service by publication.
(a) When permissible. Service may be made by publication in any of the following cases:

(1) tnacttens in an action to obtain a divorce, maintenance, or an annulment of the-contract
of a marriage if the defendant resides ett-efthe outside this state or if the party with due
diligence is unable to make-service-6f serve summons tpefr on the defendant within the
this state:;

(2) aetions in an action brought against a person who is a nonresident of the this state or
a foreign corporation having in this state property or debts owing to the person or foreign
corporation sought to be taken by any—of a provisional remeeties remedy or to be
appropriated in any way-;

(3) tractions-which+etate in an action in which the defendant is a nonresident of this state
or a foreign corporation or if the party with due diligence is unable to serve summons on
the defendant in this state:

(A) which relates to or the subject of which is real or personal property in this
state, if any defendant has or claims a lien or interest, vested or contingent,
in the property; ;6f

(B) in which the relief demanded consists wholly or partly in excluding the
defendant from any interest in the property; ;oriractions

(C) for partition; or

(D) for foreclosure of a Iwmm

(4) tr—aHactions in an action in which the defendant, being a resident of this state, has
departed from this state or from the county of the defendant's residence; with the intent
to delay or defraud creditors or to avoid the service of a summons, or hides in the state
or county with that intent, or in an action against a domestic corporation whteh that has
not been legally dissolved, if the officers thereef of the corporation have departed from
the this state or cannot be found:;_and

(5) any-of-the-actionsmentioned in an action specified in this subsection, ptbtication
service-may-behad on any of the following who are made defendants as-stich:

(A)  Fhe unknown heirs, executors, administrators, devisees, trustees, creditors, and
assigns of any a person alleged to be deceased defendants;

(B) the unknown spetses-of-any-defendants spouse of a defendant;
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(C) the unknown officers, successors, trustees, creditors, and assigns of any
tlefendants a defendant that are is an existing, dissolved, or dormant eerperations

COI’QOI’atIO

(D) the unknown executors, administrators, devisees, trustees, creditors, successors,
and assigns of any-tefendants a defendant that are is or were-partners-or was in

partnership; and

(E) theunknown guardians, conservators, and trustees of any-tefendants a defendant
that areminors is a mlnor or are Is under any Iegal dlsabl|lty—&ﬁd-t'he-brﬁkﬁ6Wﬁ

(b) Construction and effect. The precess provisions of this section shal-be-construed-as are
separate and permissive methods of obtaining service. If the a defendant served tr-aceordance-with
under this section does not appear, judgment may be rendered affecting the property, res, or status

within the jurisdiction of the court as to the defendant, but the-service-shal-net-warrant-a-personat
judgment may not be rendered against the defendant personally.

(c) Affidavit or declaration for service by publication. Before service by publication asprovidet
i under this section can be made, ene-oftheparties a party or the party's attorney shal must file an
affidavit or a declaration pursuant to K.S.A. 53-601, and amendments thereto, stating any all of the

following facts that are-appticable apply:

(1) Fhe the residences of all named defendants sought to be served, if known, afe the names
of all defendants whose residences are unknown after reasonable effort to ascertain the
same: them, and the specific efforts made to ascertain the residences;

(2) Fhe the affiant or declarant has made a reasonable but unsuccessful effort to ascertain
the names and residences of any defendants sought to be served as unknown parties tf
acecordance-with under subsection (a)(5)-_and the specific efforts made to ascertain the
names and residences;

(3) Fhe the party seeking service by publication is unable to precttre obtain service of
summons on the defendants in this state :;

(4) Fhe the case is one of those mentioned in etatses subsection (a)(1) thretgh - (4) of
sttbsection(a).
The form of the affidavit or declaration shattbe-teemed is sufficient if in substantial compliance

with the form set forth by the judicial council. When the affidavit or declaration is filed, service
may proceed by publication.

176



OOk W

\'

10
11
12
13

14
15
16

17
18

19
20
21

22
23
24

25
26
27
28

29
30

31
32

(d) Publication; contents and form of notice; geseriptiorrof actions involving property;when.

(1) Where to publish notice. The notice shal must be published once a week for three
consecutive weeks in seme a newspaper published in the county where the petition is
filed and which-newspaper that is authorized by law to publish legal notices. If there is
no newspaper published in the county, the notice may be published in a newspaper
having general circulation in the county.

(2) Contents of notice. The notice must name the-tefendants any defendant to be served and
notify them the defendant and all other persons who are or may be concerned that:

(A) the defendantshave defendant has been sued in a named court; antt

(B) the defendant must answer orplead-otherwise-te the petition; or other pleading,
fHedn-the-cotrt or otherwise defend, on or before a specified date te-be-stated,

which-date-shat-be not less than 41 days froem after the date the notice is first
published;of ; and

(C) if the defendant does not answer or otherwise defend, the petition or other
pleading fited will be taken as true, and judgment, the nature of which shaH must
be stated, will be rendered accordingly.

(3) Form of notice. The notice shal-be-deemed is sufficient if in substantial compliance
with the form set forth by the judicial council.

(4) Property description. Where When the action affects property, the notice need not
expressly describe the property; unless the description is otherwise required by law, but
the property may be identified by reference to the pleading.

(e) Mailing copy of notice. The party seeking te-seetite service by publication shal must, within

seven 7 days after the first publication, mail a copy of the publication notice to each defendant
whose address is stated in the affidavit or declaration for service by publication.

(F) When service complete. Service by publication shalbe-teemed is complete when it has been

made in the manner and for the time prescribed in subsections (d) and (e). ;ant-the The service shat
must be proved under K.S.A. 60-312(c), and amendments thereto. No judgment by default shatt may
be entered on the service until proof of service is made, approved by the court, and filed.

COMMENT
The language of K.S.A. 60-307 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.
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A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit. Subsection (c) was amended to require that
the affidavit or declaration supporting service by publication state the specific efforts made
to ascertain names and/or addresses.

The phrase “or otherwise defend” was added to subsection (d)(2)(B) to conform with
amended K.S.A. 60-255(a).

60-308. Service outside state.
(a) Proof and effect.

(1) Service of process may be made ttpon on any party outside the this state. If tport on a
persen party domiciled in this state or tipott on a persor-who party that has submitted to
the jurisdiction of the courts of this state, such service shal-provide provides personal
jurisdiction over that party; otherwise it shal-previge provides in rem jurisdiction over
specifically identified property that party mayrave has in the this state.

(2) The service of process shah must be made (A) in the same manner as service within this
state, by any an officer authorized to make-service-of serve process in this state or in the

state Where the deferﬁdant party is served or (B) by seﬁdmg-a-eepy-e#—t-he-pfeeess-&ﬁd-ef

subseeﬂeﬁ—(d) a party or the party’s attornev pursuant to KSA 60-303(c), and
amendments thereto. No order of a court is required. The server must file an Ar affidavit
or a declaration pursuant to K.S.A. 53-601, and amendments thereto, or any other
competent proofs;-efthe-servershat-be-fited proof, stating the time, manner, and place
of service. The court may consider the affidavit or declaration, or any other competent
proofs proof, in determining whether service has been properly made.

(3) No default shalt may be entered until the expiration of at least 30 days after service. A
default judgment rendered on service outside this state may be set aside only on a

showing whieh-wettd-be that is timely and sufficient to-set-asitde-adefauttjudgment
under stbseetion{b)of K.S.A. 60-260(b), and amendments thereto, to set aside a default

judgment.

(b) Submitting to jurisdiction.

(1) Any person, whether or not a citizen or resident of this state, who in person or through
an agent or instrumentality does any of the following acts heretrafterentmerated,
thereby submits the person and, if an individual, the individual's personal representative,
to the jurisdiction of the courts of this state asto for any eatse-ofactton claim for relief

arising from the dotng-ofany-ofthese-acts act:
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(A)
(B)
(©)

(D)

(E)

(F)

(G)

(H)

)

Q)

(K)

Fransactton-of transacting any business withtr in this state;

eommissten-of committing a tortious act withirt in this state;

ownership,tise—orpossessior—oef-any owning, using, or possessing real estate
siturated located in this state;

contracting to insure any person, property, or risk located withir in this state at the
time of contracting;

entering into an express or implied contract, by mail or otherwise, with a resident
of this state to be performed in whole or in part by either party in this state;

acting withirt in this state as director, manager, trustee, or other officer of any
corporation organized under the laws of or having a place of business withitt in this
state or actifng as executor or administrator of any estate withift in this state;

causing to persons or property withit in this state any injury arising out of an act
or omission outside ef this state by the defendant if, at the time of the injury, either:

(i) the defendant was engaged in solicitation or service activities withif in this
state; or

(if) products, materials, or things processed, serviced, or manufactured by the
defendant anywhere were used or consumed withity in this state in the
ordinary course of trade or use;

living in the marital relationship withirrthe in this state notwithstanding subsequent
departure from the this state, aste for all obligations arising for maintenance, child
support, or property settlement under article 16 of this chapter, if the other party
to the marital relationship continues to reside in the this state;

serving as the insurer of afy a person at the time of afy an act by the person which
is the subject of an action in a court of competent jurisdiction withir-the in this
state efHansas which results in judgment being taken against the person;

performinganactoef having sexual intercourse withir-the in this state, aste in an
action agatasta-persen seeking to adjudge the person to be a parent of a child and
as-te in an action to require the person to provide support for a child as provided
by law, if (i) the conception of the child results from the act and (ii) the other party
to the act or the child continues to reside in the this state; or

entering into an express or implied arrangement, whether by contract, tariff, or

otherwise, with a corporation or partnership—etthergeneral-ortimited; residing or

doing business in this state under which steh the corporation or partnership has
supplied transportation services; or communication services or equipment,
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including;-without-Hmittatton; telephonic communication services, for a business
or commercial user where when the services supplied to suehk the user are
managed, operated, or monitored withif-the in this state efKansas, provided that
stich the person is ptiter given reasonable notice that arranging or continuing steh
the transportation services or telecommuication communication services may
result in the-extenstor-of jurisdiction parstantte under this section.

(L) having contact with this state which would support jurisdiction consistent with the
constitutions of the United States and of this state.

(2) A person may-be-considered-to-have-stubmitted submits to the jurisdiction of the courts
of this state for a eatse-of-actien claim for relief which did not arise in this state if

substantial, continuous, and systematic contact with this state is established that which
would support jurisdiction consistent with the constitutions of the United States and of
this state.

(c) Section not exclusive. Nothing eettatred in thls section ’rrnﬁs—ef affects the right to serve
afy process in any other manner provided by law+

180



11
12

13

14
15
16
17
18
19
20
21
22
23
24

25
26
27
28

29
30
31
32
33
34
35
36
37

COMMENT

The language of K.S.A. 60-308 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

Under subsection (b)(2), Kansas courts are authorized to exercise general jurisdiction to
the extent allowed by the U.S. and Kansas constitutions. Subsection (b)(1)(L) was added
to ensure that courts can also exercise specific jurisdiction to the extent of due process.

Subsection (d) is deleted as unnecessary. The reference in subsection (a)(2) to K.S.A.
60-303(c), which sets out the details of service by return receipt delivery, is sufficient.

60-309. ©pening Relief from default judgment rendered entered on service by publication.

(a) Procedure. A party against whom which a judgment has been rerdereerwithottother entered
on service than by publication in a newspaper, may, at any time within twoe—2} years after the its
entry, move for relief from ef the judgment;have-the-same-opened and to be tettr allowed to defend.
Before thejudgment such relief may be epened granted, the appheaﬁt—s-haH—gweﬁeﬂeete movant
must serve the motion on the adverse party, efhisorhe make-steh-an-app
shat file a full answer to the petition, pay all costs if the court feerbrrre eguwe them to be pald and

makettappearto-thesatisfactionrof satisfy the court by affidavit or a declaration pursuant to K.S.A.
53-601, and amendments thereto, that dtring-the-pendency-of the-action the appteant movant had
no actual notice thereof of the action in time to appear i-eotrtantmake-atdefense. The adverse

party efrthe-hearingofthe-apphication may present eotnteraffidavits counter-affidavits or counter-
declarations.

(b) Sale for value after stx 3 months. If no proceedings-are-commeneed motion is made under
subsection (a) within stx{6) 3 months from after the date the judgment was entered, any a sale of

property made to a purchaser for value in reliance tpeft on the judgment; is not affected by ary-steh
proceedings a later-filed motion.

(c) Judicial sales. If property is sold on order of sale under the judgment setghtte-be-opened
from which relief is sought, the sale is not affected by any-proeeedings-brotght a motion under
subsection (a). Unless the court finds from affidavits, declarations pursuant to K.S.A. 53-601, and
amendments thereto, or other evidence that actual notice hasbeen was given before judgment to the
tefentdants parties served only by publication, the court must impound the proceeds of the sale shat
be-tmpotndedby-the-eotrt and not distribtted distribute them (1) until three 3 months have elapsed
from after the time date the judgment was entered, or (2) until proceedings a_motion under
subsection (a), if brought within sate-three-months the 3-month period, are is disposed of and the
right to the impounded proceeds determined.
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(d) Bond in lieu of impounding proceeds. In lieu of impounding the proceeds of sale as
provided in subsection (c), any party having an interest under the judgment may give a bond, to be
approved by the court, for the payment of an amount not exceeding the amount of the proceeds of
sale; to other persons found t-stehproceedings to be entitled therete to the proceeds.

COMMENT

The language of K.S.A. 60-309 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

The time period in subsection (b) has been shortened from 6 months to 3 months. The
Committee determined there is no justification for having different rules for sales for value
and judicial sales.

60-310. Procedure where-ontypartef when not all defendants are served.

(a) Same Generally. Where-the In an action ts against two or more defendants, anet when one
or more shatthave-beerserved; but not all efthem have been served, the plaintiff may proceed as
follows:

First: (1) Ifthe action be is against defendants jointly indebted tipoft on a contract, the plaintiff
may proceed against the defendants served, unless the court orders otherwise erect;
and if he-etr-sherecover the plaintiff recovers judgment, it may be entered against all
the defendants thtss jointly indebted se-far-onty-asthatit and may be enforced only
against the joint property of all defendants, and the separate property of the
defendants served.

Seeontdk: (2) If the action be is against defendants severally liable, the plaintiff may, without
prejudice to his—or-her the plaintiff’s rights against those not served, proceed
against the defendants served in the same manner as if they were the only
defendants.

(b) Same Action against defendant not served. Nothing in this section shal-be-so-construed-as
to-make makes a judgment against one or more defendants jointly or severally liable a bar to another
action against those not served.
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COMMENT

The language of K.S.A. 60-310 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-311. Where process may be served. All process issued for-service-from-any-cotrt-withinthe
in this state may be served anywhere within-the-territortal-tmits—of-the in this state and, when

authorized by law, may be served outside this state.
COMMENT
The language of K.S.A. 60-311 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.

60-312. Proof of service. Proof of service shalt must be filed with the court and made as follows:

(a) Personal and residence service.

(1) Every officer to whom summons or other process shat-be is delivered for service withif
or-withett—the—state;—shalt must make a statement subject to penalty of perjury as
provided in K.S.A. 21-3805, and amendments thereto, as to the time, place, and manner
of service of steh-writ.

(2) If serviee-ofsteh process is directed-to-and delivered to a person, other than an officer,
for service, steh the person shal must make an affidavit or a declaration pursuant to
K.S.A. 53-601, and amendments thereto, as to the time, place, and manner of stch
person's service thereef.

(b) Service by return receipt delivery. Service by return receipt delivery shal must be proven
proved in the manner provided by stibseetion{e)of K.S.A. 60-303(c) efrstbsection{e)ef-S-A66-

368, and amendments thereto.

(c) Publication service. Service by publication shalt must be proven proved by an affidavit or
a declaration pursuant to K.S.A. 53-601, and amendments thereto, showing the dates tpest on which
and the newspaper in which the notice efptbtieatton was published. A copy of the notice shal must
be attacheeto filed with the affidavit or declaration which-shat-be-fileeHn-the-eatse. WWhen mailing
of copies of the publication notice is required traceordance-with stbsection{e)-of by K.S.A. 60-
307(e), and amendments thereto, the proof of steh mailing skalt must be by affidavit or by
declaration pursuant to K S A. 53 601 and amendments thereto of the person who malled suehthe
copies afiehs d
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If stteh mailing was by certified mail, the return receipt shalt must be made-apartof filed with the
affidavit or declaration ane-fited-therewith.

(d) Time for return. Fhe An officer or other person receiving a summons or other process shat
make for service must file a return of service promptly-ant-n-any-eventwithin10 not later than 14
days after the service is effected. If the summons or other process cannot be served it shal must be
returned to the court within 30 days after the date efisstie issued with a statement of the reason for
the failure to serve the-same it, except the court may extend the time for service thereefmaybe

extended up to 90 days frem after the date eftssueby-order-of-the-courtorjudgeofthe-coturtto
which-ttisreturnable issued. tmmedtatelytpen Upon receipt of the return #per on any summons

or other process by-the-tlerk-of-thecotrtissuingthe-same, stch the clerk shal-matt must serve a
copy of steh the return te on the attorney for the party requesting the issuance of stehk the summons

or other process or, if steh the party has no attorney, thefte on the requesting party's-self party.

COMMENT

The language of K.S.A. 60-312 has been amended as part of the general restyling of the
Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code.

A formal affidavit is no longer required. K.S.A. 53-601 allows a written unsworn
declaration, certificate, verification, or statement subscribed in proper form as true under
penalty of perjury to substitute for an affidavit.

The time set in subsection (d) has been revised from 10 to 14 days. See the Comment
to K.S.A. 60-206.

60-313. Amendment of return or proof of service. Atany-time-ihisorherdiseretion-andtpon
steh-terms-ashe-or-she-tdeemsjustthejuege The court may allow any process, return, or proof of

service thereof to be amended, unless it clearly appears that material prejudice would result to the
substantial rights of the party against whom the process issued.

COMMENT
The language of K.S.A. 60-313 has been amended as part of the general restyling of the

Kansas Code to make it more easily understood and to make style and terminology
consistent throughout the Code. These changes are intended to be stylistic only.
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