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MEMORANDUM
TO: Kansas Judicial Council
FROM: Randy M. Hearrell
DATE: December 3, 2010
RE: Abelition of Common Law Marriage

At its June 2010, meeting the Judicial Council asked the Probate Law Advisory Committee
to constder whether common law marriage should be abolished in Kansas. The Council also asked
that once the Probate Law Advisory Committee had made its report that the Family Law Advisory
Committee review the report of the Probate Law Advisory Committee.

Legislation proposed by the Probate Law Advisory Committee prospectively abolishing
common law marriage and a comment explaining the Committee’s reasoning is attached at page 1.
Attached, at page 3, is the report of the Family Law Advisory Committee which states that it
unanimously opposes abolishing common law marriage in Kansas.
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2011 Bill

Section 1. K.S.A.23-101 is hereby amended to read as follows: 23-101 .(2) The marriage
confract is to be considered in law as a civil contract between two parties who are of opposite
sex. All other marriages are declared fo be contfrary to the public pelicy of this state and are void.
The consent of the parties is essential. The marriage ceremony may be regarded either as z civil
ceremony or as a religious sacrament, but the marriage relation shall only be entered into,
mainizined or abrogated as provided by law.

(b) The state of Kansas shall not recognize a common-law martiage contract if either party fo the
mairiage contract is under 18 years of age or if the common-law marmiage contract was entered

mto after June 30. 2011,

Comment

In the majority of states, common law marriages are no longer valid Kansas is one of only
eleven states plus the District of Columbia that recognize common law martiage. Those states are:
Alabama, Colorado, Towa, Montana, New Hampshire (for inheritance purposes only), Oklahoms,
Rhode Island, South Carolina, Texas and Utah. Four other states have zbolished common law
martiage prospectively bit continve to recognize common law marriages that were created befors
a date certain: Georgia, Idaho, Ohio and Pennsylvania. See Untying the Knot: The Propriety of
South Carolina’s Recognition of Common Law Marriage, Ashley Hedgecock, 58 5.C. Law Rev. 555

{Spring 2007). L _

The Probate Law Advisory Committee recommends that the doctrine of common law
marriage be abolished prospectively in Kansas for several reasons. First, the historical justifications
for common law marmiage are no longer valid. In frontier days, couples might have to fravel a great
distance to find a courthouse or might have difficulty locating an official to conduct the wedding
ceremornty. Today, there is at least one courthouse, and somefimes two, in every Kansas county.
Obtaining a marriage licenise and finding a person to officizte are simple matters. Another historical
justification for common law marriage was the need to protect economicaily dependent women and
legitimize children. Today, there are governmental programs to assist such women and children,
and the legal concept of illegitimacy has been superseded by the enactment of the Kansas Parentage
Act, K.S.A 38-1110 et seq., in 1985. (*The parent and child relationship extends equally to every
child and to every parent, regardless of the marital status of the parents.” K.S.A 38-11 12}

A second reason for abolishing common law merriage is that, while the essential elements
of a common-law mearriage in Kansas are well-established, they are not always easy to mterpret or
prove. There are three clements necessary to establish a common law marriage in Kansas: (1) the
parties must have the capacity to marry; (2) there must be a present marriage agreement between
the parties; and (3) the parties must hold themselves out as husband and wife fo the public. The
marriage agreement need not be in any particular form, but there must be a present mutual consent
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to be married between the parties. The party asserting a common law martiage cardes the burden

of proaf. in re Adoption of X J. 4., 284 Kan. 853, 166 P.3d 396 (2007).

While legal capacity to marry is rarely at issve, the remaining two elements — present
agreement and holding out -- are more problematic. Because couples rarely enter info a written
agreement, courts must rely on other evidence to establish 2 common law marriage. Such evidence
might consist of the couple living together, using the sacae last name, wearing wedding rings, filing
a joint tax refurn, and referring to each other as husband and wife. Testimony is often conflicting,
and litigation of these issues can be costly. Furthermore, couples themselves ave often confused or
mistaken aboutf what constitutes 2 common law marriage. A cormmon misconception is that after
a couple has lived together for a period of time (often believed to be seven years), the couple are

automatically common law married.

A third reason for abolishing common law marriage is the risk of fraudulent claims against
the parfner and against third parfies. The risk of fraudulent claims is espccialiy problematic in cases
where a person claims to be 2 surviving spouse in order to clalm an inheritance or survivor benefits,
and the deceased “spouse” is not able to testify as to whether the parties had agreed to be married.

In summary, abolition of common law marriage would promote judicial efficiency and
certainty by providing a bright line standard. However, the Probate Law Advisory Commitice
recommmends abolishing common law marriage prospectively only. In other words, common law
marrizge would no longer be recognized in Kansas after July 1, 2011; however, common law
matriages entered into before that date would continue to be recognized. A prospectiverepeal offers
protection to those who have already entered into common law marriage relationships and who may
legitimately expect to receive the benefits of marriage such as inheritance rights, social security
survivor’s benelits, workers compensation death benefits, and the right to support and property

division upon dissolution of the relationship.



MEMORANDUM

To: Kansas Judicial Council

From: Judicial Council Family Law Advisory Committee
Date: - December 3, 2010

Subject: Report ou proposal to abolish common law marriage

In June, 2010, the Probate Law Advisory Comm.ittee was asked to consider whether to
abolish common law maﬁiage n Kansés. The Judicial Council asked that the Probate Law
Advisory Committee have the Family,‘ Law Advisory Comﬁﬁee review its report and
recommendations on the issue once complete.  The Family Law Advisory Committee
(Committee) received the report and discussed it in its October and November, 2010, méetings.
The Commitiee also reviewed putative spouse statutes from other states as well as an arficle
entitled “Important Changes in the Law During the 20% Century: The Abolition of Common Law
Marriage” by Henry Baskin, featured in the Michigan Bar Journal, February 2000, Volume 79,

No. 2. (See Attachment A.)

The proposal is to abolish common law marriage after a date certain. But studies show
that it is very difficult to keep the gener;ﬂ public informed about such changes in law. For
example, despite the fact that commén law marriage was abolished in Great Britain in 1753 by
Lord Hardwicke’s Act, a survey conducted by British Social Attitudes in 2001 reported that 56%
of respondents incorrectly beﬁeféd in the “myth of common law marriage” and that wnmarried
people hiving together have the same ﬁghfs and responsibilities to each other as do those in
traditional marriage. Iherefore, it is reasonable to expect that even if Kansas abolishes common

law marriage, many Kansans will continue to act under the mistzken belief that common law



marriage continues to exist which could be very detrimental to the parties involved.

The committee is also concerned that eliminating common law marriage could potentially
mean litigating each break-up and the only apparent remedies for the parties would be based in
case law Le. Eaton v. Johnston, 235 Kan. 323, 681 P.2d 606, (Kan. 1984), which does not
provide Vany bright line rules for how to appropriately handle these situations. In essence, the
Eaton v. Johnston case provides three methods for the division of property obtained during such
a relationship where no marriage exists: division based on equitj; division as a business
partnership; or, division as the parties request. The committee is concerned that whether
common law marriage is abolished or not, these relationships will continue to be entered into and
various legal issues not limited to alimony, child custody, child support and property division
will continue to arise upon dissolution of the relationship. Without continued recognition of
cormmon law marriage, the dissolution of these relationships will likely result m increased
litigation to settle these legal issues and with regard to property division, having three possible
remedies will only serve to further muddy these waters.

In conclusion, most of the committee’s discussion consisted of many of the same issﬁés

expressed in a 2009 article published in the Journal of American Academy of Mafrimomnial

Lawyers, “Pitfalls and Promises: Cohabitation, Marriage and Domestic Partnerships.”, by
Jennifer Thomas. (See Attachment B). The committee agrees that abolishing common law
marriage in Kansas would have the negative consequences mentioned in the article. For those

reasons, and those mentioned above, the commiftee unanimously opposes abolishing comrnon

law marrage in Kansas.
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Family Law

Important Changes in the Law During the 20th
Century: The Abolition of Common Law Marriage

by Henry Baskin

‘Two 1999 news stories highlighted the fact that ore of the most important changes in Michigan
- family law jurisprudence during the 20th Century was the abolition of common law marriage. In
cne case, a *‘common law husband’® was denied benafits after his "wife’s" death. Th a second
case, aman was denied visitation to children he had raised since birth,

In the first case, a 25-year-old mother of four children entered a hospital for minor surgery.
Several hours later she died, reportedly from a heart attack cansed by an improper anesthetic
injection.’ She was survived by her ““common law husband”” and the children. Unfortunately, in
addition to the devastating loss suffered by the “hushand,”” under Michigan Iaw he had no right
to compensation for this terrible loss, nor could he recover any sort of benefits or aid that
normally might be available to surviving spouses. Why is he different than the “nomal®
surviving spouse? He and his “‘wife’” apparently never had their mariage solemnized, and
Michigan abolished common law mardage, effective January 1, 1957,

The stated public policy reason for abolishing this type of martiage was to strengthen Michigan’s
policy favoring martiage (Van v Zahorik, 460 Mich 320; 597 NW24d 15 (1999)). The effects of
this legislative desire to somehow strengthen the bonds of matrimony by requining a matriage
license and solemmization have beer, and continue to be, widespread.

When the Michigan Legislature enacted MCL 551.2, common law marriages entered into on or
after January I, 1957 were no longer valid. The effect was that in order 1o be married in
Michigan after that date, couples needed to obtain a mardage license and have the marriage
solemnized by an authorized person. Failure to follow these technical requirements had far

reaching mmplications.

Same of the more obvious implications concern distibution of property upon a brezkdown in the
relationship or upon dezath of one of the parties in the relationship. Less obvious unplications
surround the evidentiery privilege awarded to prevent the compelling of testimorny between a
husband and wite, the illegittimation of Michigan children, the loss of dependent spouse health
ecare and spousal state and government aid.

In abrogating common law marriage, the Legisiatire established the policy that Michigan would



no longer sanction the behavior of two individnzls who enpage in a “‘meretricions” or ““ilicit”
relationship (Van v Zahorik supra, Carnes v Shelton, 109 Mich App 204; 311 NW2d 747
(1981)). Meretricious is defined in Blacks Law Dictionary, 5th Edition as: .

“Of the nature of unlawful sexual connection. The term is descriptive of the
relation sustained by persons who contract a marriage that is void by reason of

legal incapacity.”’

The definition of meretricious, together with the abolition of cormon law marriage, provokes
some serious questions regarding the reasons, or lack thereof, behind a requirerment that a
marriage be entered inte cnly after obtalning a license and a solemnization ceremony 0CCirs.
First, prior to 1557, in Michigan and in those states that do allow comrmon law marriage, the
establishment of such a marriage requited an intent, by both parties, to be married and be known
to the public as husband and wife 2 Further, in Michigan, a party was required to prove the
existence of a common law mamiage by clear and convincing evidence {/n re Leonard Estate, 45

Mich App 679; 207 NW2d 166 (1973)).

Why, then, should a relationship that possesses all of the elements of a solemnized marriage be
denied merely because the parties choose not to speak their commitment to 2 third party
authorized to solemnize the union? An even mere important guestion is, why should a spouse
who has committed himself or herself to a relationship, in the same manner as a couple whese
marriage has been solemnized, be denied the benefit of marriage because the couple did not have
the relationship solemmized? There is no obvious answer other than the stated public policy of

preservation of the sanctity of merriage.

At what price, however, has the Legislature placed on upholding the sanctity of marniage? One
example that the price may be too highis the story of the mother of four and her surviving
“husband®” at the beginning of this article. Clearly, public policy could not favor depriving him
compensation for his suffering merely because he and bis “wife’” did not have a five-minute
ceremony before an authorized individnal ®

Another equally tragic example is seen in the case of Van v Zahorik, supra. In that case, the
plaintiff, Scott Van, had a longstanding relationship with Mary Zahorik. During the course of
their relationship, two minor children were conceived. Mr. Van believed he was the father of the
children, was told he was the father by the children’s mother, and was named as the children’s
father on their birth cerfificates. Subsequent testing proved that Mr. Van was not the father and
that two other men were the biological fathers of the children.

Mr. Van sought visitation under an eqnitable parent doctrine. The court refused to allow Mr. Van
a1y rights regarding the children, even though he was willing 2nd able to contribute o thelr
support.” In fact, the court never even considered zpplication of the statutory factors set forth 1n
MCL 72223, designed to determine the ““best interests of the children.”” Instead, the court held
+hat because the parties were not marmied, because the Legislature had abolished cornmon law
marriage, and because there was no other avenue in the statutes for visitation by third parties that
would be satisfied in this case, Mr. Van could not see the children.



The court even recognized the problems inherent with the abrogation of common law marriage
when 1t cited the Court of Appeals opinion from the Hiinois Supreme Court in Hewirt v Hewitr,
77 11 2d 49; 304 NE2d 1204 (1979). It stated:

“Of substantiaily greater importance than the rights of the immediate parties is
the impact of such recognition upon our society and the institution of marriage.
Will the fact that legal rights closely resembling those arising from conventional
marriages can be acquired by those who deliberately choose to enter info what
have heretofore been commonly referred fo as Hlicit’ or ‘meretricious’
relationships encourage formation of such relationships and weaken marriage as
the foundation of our family-based society? In the event of death shall the
survivor have the status of a surviving spouse for purposes of inheritance,
wrongful death actions, workmen’s compensation, ete.? And still more
importantly: what of the children born of such relationships? What are their
support and inheritance rights and by what standards are custody guestions
resolved? What of the psychological effects upon them of that type of
environment? Does not the recognition of legally enforceable property and
custody rights emanating from non-marital cohabitation in practical effect equate
with the legalization of common law marriage....”’

As a result, the desire to protect the sanctity of marriage in ¥an had the effect of depriving two
young children the opportunity to develop a relationship with the only father they had ever
known, scmeone who apparently wanted to develop that relationship. The resalt hardly seemed
consistent with the public policy favoring family. In fact, many of the problems the Nlinois cowrt
listed as potentially atising from recognition of nonmarital relationships were created by the
abolifion of common law marriage. -

Circumstances like those seen in Var and those of the example story at the beginning of this
article suggest that Michigan’s stated public policy of protecting ifs citizens is lost when it comes
to common law marriage. Nonetheless, the current state of the law does not recognize such
marriages, and accordingly, parties need to be aware that a marriage license is more than a piece
of paper. It entitles couples to a whole host of nights not afforded to those who choose fo consent
to marriage without involvement from the state. . '

An interesting ending to the common law story is that MCL 551.271 provides in perfinent part
that marriages “‘solemnized’” in other states are valid and are to be reco gnized in Michigan. This
statute has been interpreted to include the recogrifion of common law marriages in Michigan
when such martiages have been legally entered info in a Jjunsdiction that does allow common law
marriages (In re Brack Estate, 121 Mich App 585; 326 NW2d 432 (1982).

Peculiar in the court’s recognition of these common law marrizges entered into in other
jutisdictions is the longstanding Michigan rule that while Michigan will give full faith and credit
to the laws of other jurisdictions, 7t will not do so when the application of that law would viclate
Michigan public policy. See, Cantor v Cantor, 87 Mich App 485; 274 W24 825 (1978); MCL
651.1154, which provides that judgments of other states need ot be reco gnized if they are
repugnant to the public policy of this state. :



Nonetheless, the sarne courts and Legisiature of Michigan that have abolished common law
marriage, finding it detrimental to the stated public policy of the state, do not find it so repugnant
to public policy as to refuse to recognize common iaw marriages validly entered into in other

states.” The ironic result of MCL 551.271 1s that noncitizens of Michigan who engage in these
ci1lieit” and “‘meretricious’ relationships have greater legal rights than those persons who have.

‘been Michigan citizens their entfire lives.

While many arguments can be made to repezl the abolition of common law marriage, the fact is
that MCL 551.2 remains the law of this state. As a result, persons who, for whatever reasoen,
choose not to solemnize their marriages will be deprived of those rights afforded those persons

who do travel down a more traditional road.

Footnotes
1. Associated Press reports on December 16, 1999.

2. Currently, Alabama, Colorado, Kansas, Rhode Isfand, South Carclina, lowa, Montana,
Oklahoma, Pennsylvania, Texas, and the District of Columbia recognize common law marmiages

confracted within their borders.

3. The author is zssuming that the parties did not enter into a common law marriage in a state
that recognizes same.

4, The result, therefoze, is particulaﬂy egregious and obviously unfair to the children.

5. The Michigan Legislature is capable and aware of ifs authority to refuse to recognize
marriages entered into in other states that it does find repugnant to public pelicy. Consider MCL
551.772, which provides that same sex mairiages will not be recognized in Michigan, even if
validly confracted according to the laws of another jurisdiction.
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Joumnal of the American Academy of Matrimomal Lawyers
2009

Pitfalls and Promises: Cohabitation, Marriage and Domestic Partperships
Comment
*151 COMMON LAW MARRIAGE
Jennifer Thomas
Copyright (¢) 2009 American Academy of Matrimonial Lawyers; Jennifer Thomas
L Introduction

Marriage is a term that takes on different meanings. Scme couples would say that they are married because they had
a wedding ceremony and signed a formal contract. Other couples simply live together and consider themselves to be
cormrnitted to one another, perhaps even consider themselves to be married, even though they have not entered into 2
formal marriage contract. The situation where & couple has not obtained a license or participated in a ceremony is befter
known as common law marriage. .

Common law marriages are no longer valid in most states. Cwrently fifieen states and the District of Columbia
recognize common law marriage under some circumstances. States thaf recognize common law marriage include:
Alabama, [FN1] Colorado, [FN2] Geergia (if created before January 1, 1997), [FN3] Idaho (if created before January
1, 1996), [FN4] Lowa, [FN5] Kansas, [FN6] Mentana, [FN7] New Hampshire (for inheritance purposes only), [FN§]
Ohio (if created before October 10, 1991), [FN9] Oklahoma, [FN10] Pennsylvania (if created before January 1,2005),
[EN11] Rhode Island, {FN12] South Carolina, [FN13] Texas, [FN14] and Ttah. [FN15]

*152 Even in states that recognize common law marriage, there is a restriction on who can enter into a valid
marriage. For a person to enter info a valid common law marriage, he/she must be competent to contract [FN16] or have
the capacity to marry. [FN17] Courts will look at several things to make sure the parties are competent or have the
requisite capacity. Some states have statutes that specifically state that a common law marmiage will not be recogpized
if either party to the marriage contract is under a certain age. For example, in Kansas, a common law marmiage will not
be recognized if either party is under 18 years of age. [FN18] South Carolina's statute says that a person under the age
of 16 is unabie to enter infc a valid marriage. [FIN197 Not only must a person be of a certain age to enter into a valid
common law marriage, a person must also be single. To have the requisite capacity to enter into a common law marriage,

‘2 person cannot already be married to soraeone else. [FIN20] Onee this impediment is removed, meaning neither of the
parties are married to someone else, 2 common law marriage is not automnatic. Parties must enter into a mutual agreement
to enter info a common law marriage after the impediment is removed. [FN2Z1] Alcoholism is another factor the court

© 2010 Thomson Rewters. No Claim fo Orig. US Gov. Works.
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might ook at when deciding whether someone has the requisite capacity to enter mto a valid common law marriage,
althongh it by itself may not be enough, {FN22]

The general rule is that if a marriage is valid where contracted, then it is valid everywhere. [FN23] States that follow
this rule hold that common law marriages, i valid according to the law of the jursdiction where entered into, will be
recognized as valid in another state, even if that state does not fypically recognize commeon law marriage. [FN24] States
that generaily do not recognize common*153 law marriage vary as to whether a femporary visitto a state that recognizes
common law marriage will constitute a valid common law marriage in their state. In Missourd, the answer depends on
where the couple was domiciled. Missouri courts hold that even if a couple travels to and stays in a state that reco gnizes
commen. law marriage, the marriage will not be 1ecognized in Missouri if the couple was domiciled m Missourl
throughout the stay in the state that recognized common law marriage. [FN25] In Stein v. Stein, [FN26] the couple stayed
in Pennsylvania while on a three week bus tour. [FN27] The couple claimed they entered into a valid common law
marriage while staying in Pennsylvania. [FN28] The court held that it would be against public policy to recognize a
common law marriage contracted by couples who were Missouri domiciliaries and residents while on a temporary stay
in a state that recognized common law marriage. [FN29] On the other haad, i 2 couple is domiciled in a stafe that
recognizes common law marriage and then moves fo Missourd, courts have held that the marriage will be recognized in

Missouri. [FN30]

This article will first examine the history and development of common Jaw marriage in the United States. Part 111
will discuss the redsons corumon law marriage was adopted. Part IV will set out the requirements for a valid common
law marriage. Part V will present some of the rationale for abolition of common law marriage. Part VI will discuss the
consequences of abolishing common law marriage.

T1. History of Common Law Marriage

In Rome, informal marriages were declared valid as early as 1563. On November 11, 1563, the Counci? of Trent
passed the *154 Decrefum de Reformatione Matrimonni. [FN31] The decree said that a marriage was not vaiid unless
it was performed before a priest and in the presence of two or fhree witnesses. [FN32] The priest was present merely as
another witness, it was not necessary that he perform any religious service. [FN33] The main objective of the decree was
to give publicity of the marriage to the Church. [FN34]

In England, jurisdiction over mamiage was divided between the spiritnal ecclesiastical courts, which administered
canon law pertaining to the capacity for confracting marriage, and the temporal courts, who administered common law
pertaining to property rights of the married couple. [FN35] Under Englaad's canon law, & couple counld have a valid
informal marriage if the marriage confract was entered into per verba de praesenti, meaning words of assent to mariage
at the present time. {FN36]

The doctrine of the canonists contimied until 1753 when Lord Harwicke's Act set forth the rule that a ceremony was
required for a marriage to be valid. [FN37] Lord Hardwicke's Act required that the minister sign the mamriage confract,
that a marriage ceremony be performed by officials of the Church of England, and that a license was issued. [FN38]

Dissenters from the Church of England fled west becanse they wanted to escape from the oppression from the
church. [FN39] They opposed the requirercent of formal ceremonies, believing that it was wrong to be forced to pay
someone to perform a ceremony, just so he can be a guest at the wedding. {FN4C] Their ideals were followed by many

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of the early American colony settlers. In the United States, some states adopted English common law mazriage and
others did not. Massachusefts and New York are good examples of two different views of marriage. In
Massachusetts,*155 as early as 1644, to have a valid marriage, solemnization was required before z magistrate or other -
anthorized person. [FN41] States that folldw the Massachusetts model believe that the enactment of statutes prescribing
the method of entering into marriage should be interpreted as abolishing common law marriage. [FN42]

New York's model is the majority view and s based on English common law. Colonies, such as New York, that
were established before Lord Hardwicke's Act in 1753, assumed that common law marriages were valid. [FN43] Tn
Fenton v. Reed, [FN44] the court explicitly held that a marriage per verba de praesenti, meaning words of assent to the
marriage at the present time, was valid in New York. [FN45]

The U.S. Supreme Court in Meister v. Moore [FN46] held that state marriage reghlations requiring a license and
ceremony are not mandatory, but rather directory, because marriage is a common right. [FN47] Common law marriage
is left intact, unless the state's legislature has clearly indicated that all marriages not entered into by the precise methods
prescribed by statute is invalid. [FN48]

Common law marriage expanded to western America in the nineteenth century due to the lack of religions officials
to perform marriage ceremonies and the difficulty of traveling, [FN49] The recognition of common law marriage was
a way for early settlers to claim property. [FN50] “Couples” often lived outside of the city, owning a home and farms.
[FN5I] These couples were living together as if they were married, but were never officially married. [FN52]
Usually*156 the couples had several children to help around the farm. [FN33] Recognition of common law marriage in
western colonies allowed for the passage of property upon death and allowed the children to be legitimized. [FN54]

In states that were part of Spanish colonies, the validity of common law marriage largely depended on whether the
Council of Trent's decree, prohibiting common law marriage, applied in that territory. [FN55] Spanish colonies in
America were non-Eurcpean colenies; therefore, the decree did not apply, unless the colony promulgated 2 law that said
the decree applied. [FN56] Some Spanish colonies, such as New Mexico, determined that the Council of Trent decree
applied, thus invalidating commen law marriage. [FN57]

HI. The Adoption of the Doctrine of Common Law Marriage

The doctrine of commeon aw marriage was adopted in state courts for several reasons. The first and probably most
important raticnale for the adoption of common law marriage was the belief that marriage derived from a natural right
that every human possessed. [FN58] Marriage is a civil contract between two people that should not be disrupted unless
there is a statute specifically stating the common law marriages are invalid. [FN59]

Ancther reason courts adopted common law marriage was that public policy favored marriage over illicit
relationships. [FN60] Uncertainty about cohzbitants' marital status became resolved in the courts' eyes because common
law marriage recognized the cohabitating couple as being legally married. [FNG 1]

The third rezson common law marriage was adopted was to protect children. Children born to a couple who were
not legally married were considered to be illegitimate. With the adoption of *157 common law mamiages, children bomn
of cobabitating couples would be legitimized. [FN62] Once a couple entered into a civil contract, they would be held

© 2010 Therason Reuters. No Claim to Orig, US Gov. Works.
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responsible for the support, maintenance, and education of their offspring. [FN63]

There was also a concern about women becoming economically dependent on the state. The adoption of common
Jaw TnarTiage was a means for stztes to privatize the financiel dependency of economically imstable women. [FING4]
Cormeon law marriage declared a woman to be a man's wife or widow, thus shielding the public fisc from the potential
claims of needy women. [FN65] Courts wanted families to take care of each other, instead of using public money.

IV. General Requirements

A common misconception zbout commeon law marriage 1s that a couple who has been living together for a certain
length of time is presumed to be married. Living together for a sef amount of time does not creats a common law
marriage in any state in the United States. Although states have different requirements, there are severzl general
requirements for a common law marriage to be recognized.

The first requirement is that the couple must live together as husband and wife. [FN66] This is betler known as
cohabitation. This requirement is prety vague because there is no particular time that cohabitation must exist to establish
common law marriage. [FN67] Because the term can take on many different meanings, cohabitation is determined on
a case by case basis. [FN68] States have had to interpret the ambiguity of “cohabitation” when 2 couple spends a very
short tirne, as little as one night, in a state that recognizes common law marriage. In Grant v. Superior Court In and For
*158 Pima County, [FN69] the court held that a three-hour stay in a motel in a Texas motel did pot satisfy the
cohabitation requirement. [FN703 In In the Matter of Abbott, [FN71] a couple spent one night in Pennsylvania. [FIN72]
The couple contended that their one night visit constituted cohabitation, therefore, creating a valid common law maTtiage;
and that New York should recognize the common law marriage. [FN73] The court held that there was no intent of
cohabitation with their one night visit. [FIN74] Unlike the two cases discussed abave, when federal widow benefits are
involved, the court takes a different stance. Peartv. T, D. Bross Line Const. Co. [FN75]1s a case involving death benefits
cleimed by an alleged widow of a cormumon law marriage. [FIN76] The court held that if there was valid cornmon law
marriage in Pennsylvania between claimant and the deceased employee whose death resulted from an accident cacsally
related to his employment, the marriage would be recognized as valid in New York and the claimant would be entitled
to widow's benefits. [FN77] Courts must also determine whether cohabitation exists in a situation where a couple kives
together on a regular basis, but one party keeps a place of his/her own. In such a case, the court would not only have to
[ook at whether the couple lived together for a significant amount of time, it would also have to evaluate whether the
separate home would nullify a common law marriage because of Jack of intent to be married. Courts have determined
that this is a guestion of fact and depends on the circumstances of the particular case. [FIN78]

The second requirement to form a common law marriage is that the couple must hold themselves aut to the public
as a married couple. [FN79] Courts have said that “public declaration of marriage is the acid test of common law
marriage,” meaning that to *159 establish a common law marriage, couples cannot have a secret marriage. [FNE0] Pubic
declaration or “holding out” by the couple is determined by the conduct and actions of the couple. [FN81] It is very
important for establishing common law marriage that the couple consistently hold themselves out as maried with those
in which they normally come in contact. [FN82] Isolated references 1o a person as husband/wife will not be epough to
establish a commmon law marriage. [FN83| The couple should hold themselves out as married io the public, use the same
last name, file joint tax returns and declare their mariage of documents, such as applications, leases, and birth

certificates.

The third requirement of a commen law marriage is thei the parties must have a present and mutual intent to be
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married. [FN84] This requirement reflects the contractual nature of marriage. {FN85] Mutual consent by the parties to
be married is also essential to a common law marriage. [FN86] There must be an agreement to become hushand and wife
immediately from the time when the mutual consent is given. [FN87] The agreement must be an agreement per verba
de praesentl, meaning words of assent to the marriage at the present time, rather than at sore fiture time. [FN8 8] Courts
allow implied agreements to serve as a basis for a common law marriage. [FIN89] “An implied agreement may support
a common Jaw marriage where one party intends present marriage and the conduct of the other party reflects the same
mtent.” {FN90] Even though an express agreement is not required, [FN91] some attormeys recommend* 160 that couples
write, sign, and date a simple statement that says they intend to be married. [FN92] This statement would offer protection
for the couple should the question of intent ever be raised. [FN93]

V. Why Common Law Mairiage has been Abolished

States that have abolished common law marriage have cited several reasons for the abolition. The decline of
common law marriage began with the increase in the population that occurred between the Civil War and the end of
World War I. [FN94] At the beginning of the Civil War, only 20 percent of the total population Jived in communities
of 2,500 or more. [FN95] By 1920, that population had grown to more than 50 percent, [FN96] The increased
popuiation growth led to urbanization and changed the economy from commerce and agriculture to manufacturing and
industry. [FN97] States began to realize that the rationale behind allowing commeon law marriages was no longer true.
Religions officials could more easily travel to perform marriage ceremonies and therefore, informal marriage recognition
was no longer necessary. [FN98] “Anyone who wanted to be married could enter into a formal marriage with little

difficulty.” [FN99]

The abolition of common faw mariage also occurred because of the fear of fraudulent claims. [FN1 00] As one court
stated, “there is po built-in method to determine what marriages are valid and what marriages are phony.” [FN101]
Common law marriages were recognized without any formal ceremony, nothing was formally*161 signed by the partes,
and there were no witnesses to the marriage. States became uneasy that couples would defraud and take advantage of
the system because documentation was not needed to have a valid marriage. By abolishing common law marriage, states
could ensure that more reliable evidence, by which the marriage could be proved, would be available to prevent fraud
and litigation. [FN102] Even states that cirrently recognize common law marriage take the possibility of frand seriousty.
For example, in Pennsylvania, to make sure couples are not committing frand or perjury, the court examines each case
with great scrutiny to see if there was an actnal agreement. [FN103]

Another reason for the abolition of common law marriage is states desired to protect the institution of marriage and
family. [FN104] The court in Sorensor v. Sorenson [FN105] held that recognition of comnmon law martiage would
“weaken the public estimate of the sanctity of the marriage relation.” [FN106] Lack of commitment was a paramoumt
concern. In Punphy v. Gregor, [FIN107] the court acknowledged that a reason for the abolition of common law marriage
was that lack of commitment might give rise to a short lived relationship. [FN108] With such a random commitment,
the court reasened that common law marriage would be detrimental because economic support and dependency coutd
be withheld at any point. [FN109] State legislatures wanted to protect the institution of marriage, family, and
commitment. They felt that requiring certain formalities for marriage were not unreasenable becanse marriage was sacred
and should notbe entered into lightly. [FN110] They reasoned that formalities were required for simple transactions, such
as transferring personal property, and that matriage should not be any different. [FN111] By requiring formalitics, states
*162 encouraged couples to consider the importance of marriage, family, and commitment before enfering into a

marriage. [FN112]
The enforcement of public policy is 2lso a reason states give for abolishing commeon law marriage. [FN1 13] Many
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states disfavor illicit relationships and cohabitation. [FN114] There Is also a societal concern with leaving common law
martiage practices nnregulated. [FN115] Historically, relationships such as those between interracial couples, or
involving the mentally impaired, or alcoholics, were viewed as undesirable. [FN116] Abolishing common law marriage
was a way for the states to reduce the number of illicit relationships and cohabitation among couples. [FN117] States
believed statutory requirements for a valid marriage would also minimize the social stigma placed on cohabitating
couples and couples such as the ones mentioned above. [FN118]

VI. Consequences of the Abolishment of Commeon Law Marriage
A_ Negative Consequences
1. Impact on Women

The abolition of common law marriage often results in substantial injustices to women. [FN119] In most cases
there is genuine inequality between women and men. Women are more often the party seeking alimony or child support
and men are often the party trying to avoid the obligation. [FN120] Men tend to earn higher wages, while women tend
to be more economicaily dependent upon men. [FN121] Women terd to be very vulnerable in these typas of
relationships.

*163 By zbolishing common law marriage, states have greatly affected a woman's ability to collect alimony, child,
and other support once the relationship ends. For example, consider the negative effects a woman mmvolved in a domestic
violent relationship would face if she were living in a state that does not recognize common law marriage. She could
leave the relationship, but would not have access te monetary or property rights that would otherwise be provided to her
and her children. Tn Henderson v. Henderson, [FN122] the couple had lived together as husband and wife for about a
year in the District of Columbia, therefore entering into a valid common law marnage in the District of Columbia.
[FN123] Nannie moved to Maryland when Nathan left for the military. [FN124] Nathan moved iz with Nannie when he
was discharged. {FN125] The relationship was violent and Nathan threatened to Iiil Nannie if she refwrned home.
[FN126] Although Maryland was not a state that recognized common law marriages, it recoguized the validity of
marriages that were valid in the state in which it was entered. [FIN127} The court granted the divorce and awarded Nannie
support. [FN128] Bad the couple been residents of Maryland, there would not have been & remedy for Nannie.

The non-recognition of common law marriage also has a significant effect on inheritance. Take forinstance a couple
who has lived their whole life together and then one of them suddenly dies. If they happen to live in one of the states
that has abolished common law marriage, the remaining “spouse” would have no inheritance rights. On the other hand,
if the couple lives in a state that recognizes common law marriage and the “husband” has not terminated the common
law marriage by divorce, the “wife” remains his heir under the state's intestacy laws. [FN129] In In re Estate of Wagner,
[FN130] the couple were married for twenty years, then divorced. [FN131} The couple then began living together,
holding *164 themselves out as husband and wife, therefore entering into a common law marrizge. [FN132] Eventnally
Mrs. Wagner left her husband after years of abuse. [FN133] When Mr. Wagper died, he left nothing to Ms. Wagner in
his will. [FN134] The court held that the marriage was valid and because there wasnot a legal divorce, Ms. Wagner was
entitled to a share of the will. [FN135]

The recogrition of common law marriage is also very important for social security and wrongful death benefits. The
abolition of common law marriage negatively impacts social security benefits for wornen for two reasons. First, women
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have a greater life expectancy than men and second, men earn higher wages than women. [FN136] Women consistently
outlive their “husbands™ and depend on social security survivor benefits to get by, Women who live in states that have
abolished common law marriages will probably not be able to collect benefits, even ifthey have Hved with their deceased
“spouse” and held themselves cut as being married. The collection of wrongful death henefits also negatively affects
women because women are more likely to be economically dependent on men. When a woman loses her “husband,” she
is left to survive without the high wage eamer's support. Some cowurts have tried to remedy the harsh conseguences that
women face m a wrongful death suit. In Bulloch v. United States, [FN137] even though common law marriage was not
recognized in the state of New Jersey, the court held that the “wife” could collect loss of consortinm benefits because
proof of a legal marriage was not an essential element of a consortium claim. [FN138]

2. Impact on the Poorly Educated & those with Low Income

The likelikood that a person with low income can or will seek out the assistance of en atforney is very small.
Unfortunately, many of these individuals are poorly educated and many do notunderstand the law. A “poor” couple may
think they are *165 married, but, unbeknownst to them, be living in a state that does not recognize common law marriage.
‘When one of the “spouses™ passes away, the other “spouse” may be financially dependent on the death benefits and social
security benefits. If the couple lives in a state that recognizes common law marriages, the surviving spouse will be able
to receive benefits. If the couple lives in a state that has abolished common law marriage, the surviving spouse is in a
different sitnation. It will be difficult, if not impossible for that person to get any of his/her “spouse’s” benefits.

3. Tmpact on Minorities

Common lawmarriage is frequent among African-American, Indian, Eskimo, and racially mixed marriages. [FN139]
Like people with low income, some minorities may not have a clear understanding of what constifutes a valid mariage
in the United States. For example, informal legal relationships are recognized in large parts of Mexico. [FN140]
Couples who come to the United States may not understand that their marriage will not be recognized if they heppen to
exd up In a state that has abolished comrron law marriage. These couples will probably not seek legal advice because
they are unaware that there is a problem. The onty way these couples will figure out that their marriage is invalid is if
one of them dies and by this point it will be too late for the surviving “spouse”™ to get any death benefits.

There 1s also a concern that by abolishing commeon law marriage, states are Imposing white middle-class values of
marriage on minorities. [FN141] Minerity families are often centered around the mother. [FN142] The permanent
mother-child relationship, based on ties of blood, prevail over the arrangement between husband and wite. [FIN143] With
the abolishment of common law marriage, states are requiring couples to go through formal ceremonies, instead of letting
themn focus on the ties within their family.

*166 4. Irmpact on Children

Children born to parents out of wedlock may be stigmatized by society. Although states have statutes legitimizing
children born out of wedlock, society has not been so accepting of these children. The word “bastard™ is still used to
describe a child born out of wedlock. Commor law marriage was a way to prevent the branding of bastardy. [FN144]
By abolishing commen law marriage, states have actually intensified the pressure children feel. No child wants to feel
different or like ke doesn't belong. States that recognize common law marriage, allow children to be born inte 2 legitimate
family and provide a fesling of belongingness. [FN145}
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B. Positive Consequence

 The abolition of common law marriage has created certainty in what constitutes a legal relationship. Statufes set
out exactly what is required for a marriage to be valid. Ambiguous terms, such as “cchabitation,” are replaced with
formalities. If a couple resides in a state that does not recogrize common law marriage, they must adhere to the
formalities. These formalities protect the home and sacredness of the family.

VL. Conclusion

"The abolition of cornmon law marriage has allowed states to put pressure on citizens to formalize their relafionships
in the form of marriage. Sanctity of marriage, family, and commitment has been hrought to the forefront of people's
minds. Unfortunately, even though states have tried to encourage formal marriages, there are more and more unmarTied
couples living together. The 2000 census shows that 5.5 maillion couples are living together, tnmarried. [FN146] This
number is up from the 3.2 million unmarried couples that were living together in 1990. [FN147]

The abolition of common law marriage has had many negative effects on munerous groups. The only positive aspect
that *167 has come out of the abolition of common law marriage is that states now have concrete requirements thata
couple must meet before their marriage will be recognized. Maybe the aboliticn of commeon [aw marriage is not the
answer. Protection against fraudulent claims should not be a reason for not allowing the recegnition of common law
marriage. As discussed above, there are requiremnents for a common law marriage to be held valid. With these
requirements, states can monitor who is legitimately married and who is not.
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